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Tuesday,  September  2,  1788.  P.  M. 

The  honorable  Mr.  Speaker  and  thirty-four  members 
met  purfuant  to  adjournment,  but  not  being  a  quorum. 
Adjourned  until  three  o’clock  to-morrow,  P.  M. 

Wednesday,  September  3,  1788. 

Mr.  Speaker  and  forty  members  met  purfuant  to  tne 
adjournment  of  yefterday,  but  not  being  a  quorum  they 
adjourned  to  meet  to-morrow  at  ten  o’clock,  A.  M. 

Thursday,  September  4,  1788. 

A  number  of  members  fufhcient  to  form  a  quorum 
met  purfuant  to  adjournment. 

And  on  motion  it  was  ordered,  Mr.  Thomas  and  Mr. 
M'Calfnont  be  a  committee  to  wait  on  the  honorable  the 
Supreme  Executive  Council,  with  information  that  the 
houfe  was  met,  and  ready  to  re  ceive  and  confider  any 
bufmefs  which  that  honorable  body  might  have  to  lay 
before  them  ;  Whereupon  thofe  gentlemen  withdrew  in 
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°t^XCCUte  dAty  t0u  which  the>'  were  appointed. 
p, }c%r  l,r,efented  t0  the  chair  the  petition  of  James 
h*  \  Jcy’?f  Beikky  C0UMy’  m  Virginia  j  ftatine  that  he 

in  he1  rn  rT  Valrabic  difcoveries  a‘^  improvements 
intU  conftiuction  of  water  and  fleam  engines  and  ma 

chines  ;  praying  the  houfe  to  lie  pleafed  to  pafs  a  hvv" 

Major  Schott  prefented  a  number  of  petitions  fubfcrib 
ed  by  more  than  three  hundred  inhabitants  of  Wyo¬ 
ming,  a dli ring  the  houfe  of  the  fatisfadfion  they  felt  with 
tne  meafure  now  depending  before  the  legiflature  for 
granting  to  them  the  feventeen  townfhi^in  Luzerne 
cotinty  as  defcribed  in  the  bill  introduced by  Mr  M‘cZ 

?£■' “d  ™ *-■ -  * 

of  ^EdlJMT*  PrefentCC!,  t0  the  SPeaker  ‘he  petition 
°  rPray'ng  that  a  cornpsnfation  may  be 

a  le  to  hua  tor  lome  ot  his  property  taken  during  the 

fLWarr  3IK  aPProPnated  to  the  ufe  of  the  date  & 
r  ,  Ptclented  the  petition  of  the  Redtor,  &c 

of  the  Epifcopal  Church  of  St.John’s,  in  York-town’ 
praying  the  legiflature  to  pafs  a  law  to  enable  them  to 
mortgage  the  parfonsge-houfe,  and  the  lot  whereon  it 
flands  m  order  to  enable  them  to  raife  a  fum  of  money 
to  di (charge  their  debts.  ' 

.  ,M^or  ^30it  preienteda  petition  from  a  number  of  the 
in  laoitants  of  the  Shawnee  flats,  dating  that  their  lands 
were  fubjedl  to  be  overflowed  by  the  floods,  and  praying 
n.avv  to  be  paflad  to  enable  the  proprietors  to  maintain 

3anks  a8am!t  the  mme,  at  the  joint  expence  of  thofe  who 
are  to  be  benefited  thereby. 

Ail  ot  which  were  ordered  to  lie  upon  the  table 
Co  Piper  moved  tor  taking  up,  for  a  third  reading, 
the  bill  for  lowering  ths  price  of  back  lands,  &c. 

Mr.  Lollar  objedted  to  the  honorabtagentlcman’s  mo- 
;on  became  lie  thought  it  too  early  in  the  feffion,  as  the 

houfe  was  yet  but  thin  ;  not  that  he  was  againft  the  prin- 
ciples  of  the  bill.  r 

*  See  Volume  III.  page  205  and  2,1*. 
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Col.  Piper  thought  it  moft  likely  that  the  bufinefs  would 
be  firdfhed  early  it  it  was  begun  early,  which  had  been  his 
i.eafon  for  calling  that  bill  up  ;  but  if  gentlemen  wrere  of 
opinion  that  it  was  now  improper,  he  waved  his  call. 

Mr.  A'FLene  called  for  the  third  reading  of  the  bill  ah 
lowing  a  longer^  time  for  the  diflribution  of  the  donation 
lands  to  the  officers  and  ioldiers  of  the  late  Pennfylvania 
line,  which  was  taken  up  and  fome  pro 2 refs  made  in 
filling  up  the  blanks  and  corre&ing  the  bill  *.  When 

Mr.  Fitzjimons  moved  the  poflponement,  ohferving, 
that  he  .had  never  heard  a  bill  read  in  the  houfe  fo  defici¬ 
ent  or  unulual  in  both  its  language  and  manner  as  the 
one  now  under  conlideration.  T.  ho’  gentlemen  were  not 
oppofea  to  the  meafure  intended  to  be  accomplifhed  by 
this  bill,  yet  they  certainly  would  objedl  to  palling  it  in  fo 
very  incorreel  a  date  as  it  flood  at  prefent ;  and  he  was 
further  of  opinion  that  it  would  be  an  arduous  talk  to 
char  it  e\en  of  the  impurities  of  language  at  the  table. 

Wherefore  he  hoped  gentlemen  would  agree  to  the  poll- 
ponement. 

Mr.  AFLene  did  not  remember  W’ho  brought  in  the 
bill  ;  but  if  it  was  fo  imperfedl  as  to  be  very  difficult  in 
amending  at  the  table,  he  thought  it  right  to  move  the 
recommitment  not  the  recommitment  neither,  but  the 
poflponement. 

^Mr.  Clymer .  It  the  form  and  manner  of  the  bill  arefufc- 
jedl:  to  objections,  [  think  with  my  worthy  colleague,  that 
it  would  be  too  arduous  to  attempt  its  removal  at  the  table.. 
As  to  the  general  principles  ©f  the  bill,  though  they  may 
not  be  proper  or  politic,  with  regard  to  the  oeconomy 
which  the  difire  lies  of  the  date  have  compelled  us  to  pur- 
iue,  yet  they  may  have  fome  claim  in  juflice  and  equity: 
and  asa^very  ftrong  difpedtion  feemed  lately  to  prevail  in 
me  houfe  to  feii  t lie  public  lands  for  a  trifling  price ,  it  may 
be  an  additional  reafon  for  giving  away  the  quantity  that 
may  be  ajkcd  for  under  this  law.  I  his  is  not  only  an  ad¬ 
ditional  reaion  for  paffing  the  bill,  but  is  flrongsr  fir,  I 
think,  than  any  other  that  has  fuggeded  itfelf  to  me. — 
But  nevertheleis,  the  reafons  which  have  been  offered  for 
postponing  arc  good  ones,  and  fuch  as  no  doubt  will  in- 
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duce  the  houfe  to  agree  to  the  motion  of  the  gentleman 
on  my  right. 

Mr.  Findley  waved  for  the  prefent  entering  into  a  difeuf- 
hon  of  the  principles  of  the  bill,  which  he  thought  requir¬ 
ed  a  fuller  houfe  ;  at  prefent  they  were  little  more  than  a 
quorum  :  this  and  the  defedf  of  the  language  of  the  bill, 
were  fufficient  reafons  in  his  mind,  to  induce  him  to  vote 
tor  the  poftponement.  Whereupon 

Ordered ,  that  the  further  confideration  of  the  bill  be 
poftponed. 

Col.  Piper  now  moved  the  houfe  to  make  the  bill  for 
lowering  the  price  of  the  back  lands ,  the  order  of  the  day 
f  r  Saturday  next.  But  it  being  obferved  that  Saturday  was 
too  Ihort  a  day,  and  a  day  on  which  the  houfe  did  not  ge¬ 
nerally  engage  in  the  difcutlion  of  the  more  important  fub- 
je&s,  it  was  agreed  that  Tuefday  next  be  affigned  for  the 
third  reading  of  that  bill. 

Mr.  Ftizjbnons  moved  to  make  the  wardens  bill  the  or¬ 
der  of  the  day  for  Four  [day  next,  in  order  to  give  full  time 
for  fome  gentlemen  to  come  forward  who  were  difpofed 
to  petition  the  houfe  agairift  that  bill: 

Whereupon,  it  was  agreed  to  alfign  Thurfday  next  for 
that  purpofe. 

Mr.  APLcne  moved  to  re-confider  the  vote  of  poftpon- 
ment  of  the  bill  for  a  further  diftribution  of  the  donation 
lands,  and  requeued  the  houfe  to  make  it  the  order  of  the 
day  for  Weduefday  next, 

Which  was  done  accordingly. 


On  motion,  the  bill  for 


exonerating 


certain 


dif- 


tridfs,  being  part  of  IVaJhington  county,  from  the 
payment  of  taxes,  was  read  a  third  time  ;  and  on  the 
queftion,  Shall  the  bill  be  taken  up  by  paragraphs  ? 

Mr.  Peters.  The  fubjeff  of  this  bill  is  of  a  moll  feri- 
ous  and  inrereffing  nature  to  the  general  and  particular 
intereft  of  the  ft  ate  and  its  citizens  ;  for,  Mr.  Speaker,  if 
we  once  begin  to  exonerate  one  part  of  the  ftate  or  one 
fet  of  perfons  from  the  payment  of  their  taxes,  there  is 
no  knowing  where  we  are  to  Hop  ;  for  the  aiftrefs  that 
calls  upon  the  bounty  of  the  legiflature  is  fo  very  general, 
that  it  would  be  extremely  difficult;  nay  it  might  be  con- 
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(Irucd  invidious,  to  make  difti  nations.  But  before  we 
proceed  to  edablifh  a  precedent,  which  to  me  carries  the 
mod  alarming  afpeci,  I  ftiould  be  glad  to  know  if  this 
part  of  the  country  is  an  exception  to  the  general  fituati- 
on  of  every  other  part  of  the  date.  I  therefore  call,  fir, 

for  the  reading  of  the  petition  on  which  the  law  is  found¬ 
ed. 

The  petition  being  produced,  was  read,  and  dated  trie 
extreme  feverity  of  their  bufferings  during  the  late  war, 
being  a  frontier,  driven  off  by  the  Indians,  a  long  abfence 
from  their  homes  ;  when  they  returned  on  the  conclufion 
of  the  late  peace,  they  found  their  country  defolatcd, 
their  houfes  burnt,  and  themfelves  from  their  extreme 
poverty  and  diflreis  unable  almoft  to  procure  a  fcanty  fub- 
fidence.  1  hefe  confideratious  had  a  proper  influence  on 
former  legidatures,  who  exonerated  them  from  partici¬ 
pating  the  date  burthens  until  1784,  and  they  did  not  fee 
whit  reafon  had  induced  the  late  aflemblies  to  alter  this 
humane  and  proper  conduct  toward  a  people  fo  wretched,, 
who  neither  had  cafh  nor  the  means  cf  procuring  it  * 
cut  off  as  they  are  from  every  market,  where  theirpro- 
ouce  might  be  exchanged  for  that  article. 

I  0  this  Mr.  C/ymer  replied.  That  although  this  might 
be  a  no  lefs  true  than  melancholy  picture  of  the  diftrefs  to 
which  the  petitioners  were  reduced,  and  although  at  the 
lad  fed] on  the  houfe  might  appear  difpofed  to°  comply 
with  their  prayer,  yet  he  was  now  glad  to  find  they  at¬ 
tended  to  the  dangerous  conferences  which  might  arife 
from  adopting  meafures  fo  haftily,  or  without  obtaining 
full  information.  During  the  recefs  of  the  legiflature  he 
had  been  informed,  that  the  circumdances  of  thefe  very 
perfons  had  been  taken  into  confideration  when  the  for- 
mer  affcmbly  affixed  the  quota  that  each  county  was  to 
contribute  into  the  public  treafury,  and  an  adequate  re¬ 
duction  was  made  in  that  of  the  county  of  Wajhington 
cn  this  account.  Now  if  this  date  of  the  cafe  was  true, 
it  is  the  duty  of  the  county  to  remit  thefe  perfons  taxes, 
£nd  make  up  among  themfelves  what  they  have  rated  the 
others.  F cr  at  the  fird  view  it  mud  appear  a  high  degree 
ef  injudice  done  to  every  part  of  the  date,  to  quota  this 
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deficiency  upon  the  whole,  when  it  has  already  beeil  done 
by  allowing  it  in  the  lirfit  inftance.  But,  moreover,  that 
county  his  acquired  ability  three  or  four  fold  fince  the 
year  1784,  from  the  great  increafe  of  its  inhabitants,  and 
the  confequent  high  price  of  its  lands,  and  other  advanta¬ 
ges  known  and  felt  by  the  people  rending  there.  Thefe 
confiderations,  Mr.  Speaker,  are  of  lufficient  weight  to 
engage  me  to  move  the  poftponement,  which  I  do  gene- 

1  ally . 

,4 

Be  was  feconded  by  Mr.  Peters ,  and  the  bill  was  pofU 
poned. 

The  members  m>t  being  prepared  to  enter  cn  further 
bufinefs,  the  houfe  adjourned  to  meet  to-morrow  at  half 
pail  nine  c/clock.  A,  M. 

Friday,  September  $th9  1788. 

The  houfe  met  purfuant  to  adjournment. 

'File  honorable  Mr.  Speaker  laid  before  the  houfe  a  let¬ 
ter  from  Eleazar  Qfwald ,  including  an  addrefs  and  memo¬ 
rial  to  the  legiflature,  relative  to  his  late  imprifo'fiment.* 

Mr.  Clarke  preferred  a  petition  from  B.  Moore ,  confined 

Philadelphia,  September  5,  17SS. 

*  S  I  R, 

I  TAKE  the  liberty  to  enclofe  to  you,  as  Speaker  of  the  General  AfTem- 
bly  of  the  Commonwealth  of  Pennfylvania,  my  Addrefs  and  Memorial ,  re¬ 
lative  to  the  late  unjuftifiable  meafures  which  have  been  taken  with  me  by 
three  of  the  Judges  of  the  Supreme  Court;  and  mold  earneftly  entreat  that 
you  will  caufe  the  fame  to  be  prefented  to  the  Honorable  Houfe  :  They  con¬ 
tain  a  ftatementef  fads  of  public  notoriety,  and  information  of  the  mo  ft  fe- 
xious  uatuie  againft  the  Honorable  *7 homas  M{Keany  JVilliam  Auguflus  Atlee , 
and  Jacob  Rujh,  Efquires,  Jufticesof  the  faid  Supreme  Court.  1  he  lawlefs 
treatment  I  have  experienced  at  their  hands,  in  their  official  capacity,  calls 
aloud  for  Legiflative  redrefs.  1  am.  With  every  fentiment  of  refpeft, 

SIR,  Your  obedient  humble  fervant* 
ELEAZER  OSWALD. 

Thomas  Mifflin,  Efquire. 

*/.'>  the  Honorable  the  Re prefenU  fives  of  the  Freemen  of  the  Commonwealth  tf 

Pennfylvania,  in  General  Affembly  met. 

The  Addrefs  and  Memorial  of  Eleazer.  Oswald  of  the  city  of  Phi l a  del. 

•  phia ,  Printer, 

Respectfully  She weth, 

THAT  your  memoriaiiit  on  the  firfl  day  of  July,  in  tire  year  of  our  Loia 
one  thoufand  feven  hundi/d  and  eighty  eight,  at  the  city  of  Philadelphia, 
and  within  the  commonwealth  oi  Pennfylvania,  publiftcd  an  addrefs  mtu.s 


OF  PENNSYLVANIA.  g 

in  the  goal  at  Harrijburg ,  for  the  non-payment  of  taxes, 
praying  the  houfe  to  relieve  him  from  confinement. 

Mr.  Clymer  prefented  to  the  chair  the  petition  of  Mrs. 


paper,  figned  “  Eleazer  Ofwald,”  a  true  copy  whereof  is  hereunto  annexed, 
and,, marked  No.  i  relative  to  a  writ  Hfued  out  of  the  Supreme  Court  of  Penn- 
fylvania,  in  cafe ,  again  it  your  memorial  ill,  at  the  fuitof  one  Andreiv  Broion. 
Upon  which  procefs,  bail  in  ioool.  was  demanded  for  your  memorialift’s 
appearance  upon  the  return  day  of  the  faid  procefs,  to  wit,  the  fecond  day 
of  july  laft  aforefaid. 

That  upon  a  citation  to  (hew  caufe  of  bail  in  the  action  aforefaid,  and  a 
folemn  hearing  before  judge  Bryan ,  ii  no  caufe  of  adtion  being  (hewn,”  y©ur 
memorialift  was  difmifl'ed  without  bail,  as  is  fet  forth  in  judge  Bryan's  order 
hereunto  annexed,  and  marked  No.  2,  certified  by  the  Sheriff  of  the  city  and 
county  of  Philadelphia. 

That  ir  'he  clofe  of  the  feffionof  the  faid  Supreme  Couif,  to  wit,  the  12th 
day  of  J,  y*  1788,  an  application  was  made  by  William  Lewis,  Efq.  to 
the  Juftices  of  the  fame  Supreme  Couit,  for  a  rule  to  fhew  caufe,  on  Monday 
morning  following  at  nine  o’clock,  why  an  ^attachment  fhould  not  ilfue  againlt 
your  memorialift,  for  a  contempt  of  Court,  in  publishing  the  faid  addrefs  mark¬ 
ed  No.  1.  A  true  copy  of  the  rule  isalfo  annexed  marked  No.  3. 

That  your  memorialift  had  no  notice  of  this  rule  to  (hew  Coufe,  till  late  on 
Saturday  evening,  when  he  returned  from  the  country,  where  he  was  engag¬ 
ed  all  Saturday  afternoon. 


In  this  fituation  your  memorialift  applied  to  Jonathan  Dickenfon  Seyjeant , 
Efq.  as  counfel,  who  appeared  with  him  in  open  Court  on  Monday  morn¬ 
ing,  conformably  to  the  faid  rule.  Your  memorialift  then  difeovered,  that 
the  Court,  the  preceding  Saturday,  had  founded  the  rule  to  fhew  caufe  on  cer¬ 
tain  affidavits,  which  were  taken  ex  parte—  totally  in  his  abfence  —  without 
his  having  any  forCof  opportunity  to  crofs-examme  the  deponents .  In  va  n 
did  his  counfel  pray  a  poftponement  of  the  argument  of  that  queftion,  al¬ 
though  fufficient  fecurity  was  offered  for  your  memorialift’s  appearance  at 
the  next  Court,  e  1  pecially  as  his  coufifel  was  juft  retained  on  the  cccafion. 
In  vain  was  it  pleaded  that  your  memos  ialift  was  pinched  in  point  of  time,  as 
Sunday  intervened — when  the  Prothonotary’s  office  was  (hut,  and  inacceffi- 
ble  to  bufinefs  of  any  fort.  The  Court  ordered  on  the  argument  immed¬ 
iately?  and  determined,  without  hefitation,  that  your  memorialift  had  com¬ 
mitted  a  contempt,  and  the  only  mode  afligned  for  acquital,  was  for  your  me. 
morialift'to  fubmit  to  the  Court  in  this  futn maty  courfe  of  proceedings  -  and 
to  purge  himlelf  01  the  fuppojea  offence  in  anfwenng  interrogatories  upon  his 
own  Oath. 

\  our  memoriahft  was,  however,  permitted  to  file  recognizance  hlmfelfjri 
200,  and  Mr.  Biair  M‘Clenachan  of  this  city  ir.  £.200  more,  for  his  ap¬ 
pearance  the  next  morning.  Your  memorialift  appear,  d  accordingly,  and  wa? 
required  to  anfwer  interrogatories,  which  he  pofniveiy  refufed  ;  and  U  e  eupon 
lOc  Coyvt  procteoed  to  pafs  fentence  on  hirn,  to  fuffer  one  months  impiifon" 
■«n;ent,  pay  a  fine  of  f»io  to  the  Commonwealth,  and  thecofts  or  pro  ecu  tion 
as  by  the  fentence  of  laid  Court,  marked  N  0 . 4,  will  more  fully  appear. 

nat  toe  Honorable  Clkcn:as  IHiKcjni  Efquire,  William  Augufus  Alice ? 
Efquire,  facob  R ujh ,  Efquire,  and  George  Bryan,  Efquire,  were  upon  the 
bench  when  the  aforefaid  fentence  was  pafTed  ;  but  George  Bryan,  Efquire 
iid  not  concur  with  the  Courf,  as  he  was  abfent  in  the  courfe  of  the  a-rgu« 
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F.  Sudden,  ftating  that  her  late  hufband  was  confiderably 
indebted,  and  that  the  Orphan  Court,  to  whom  applica¬ 
tion  has  been  in  ade,  were  unable  under  the  exifting  law's 


runt  the  preceding  day,  when  tne  fa»d  Thomas  M‘Keao,  William  Auzuftu* 
Atke'  and  j.cob  Ruftu  Efquires,  formed  their  determination  on  the  fobied* 

'1  hat  your  memorialift  WoS  imprifoned,  and  (uttered  his  imprifonment  • 
and  upon  the  13th  day  of  Auguft  laft,  the  Honorable  the  Supreme  Executive 
Council,  remitted  his  fine,  as  appears  by  their  order  hereunto  annexed  mark¬ 
ed  N  0  ,  5.  Finding  his  fine  remitted,  and  that  the  tofts  were  difeharg- 
cd  by*a  mend,  your  meraorieiift  immediately  demanded  his  liberty  of  tkc  fail 
er  :  Being  confined  on  the  15th  of  July,  for  *  month,  and  a  month  in  law  on^ 
ly  confiding  vf  28  days,  his  time  of  imprifonment  expired  the  12th  day  of  Au- 
gu/i.  But  Captain  Reynolds  the  Jailer  dechned  granting  tire  requeft  till 
he  had  confu'Ud  the  Chief  Juftce;  after  which,  he  replied  to  vour  memo- 
rialift,  that  the  Chief  Jufiice  forbid  him  to  enlarge  your  me  c'  «  ft  till  the 
35th  of  Auguft,  as  the  record  was  wrong  ;  and  fuch  we*e  the  Puentions  and 
determination  of  the  bench— Shortly  after  the  Chief  Juflice  fc l  owed  Captain 
Reynolds  up  to  the  jail,  and  with  his  own  hand  delivered  him  a  letter,  of 
which  the  foliowing  is  a  true  copy,  and  which  is  marked  N  0  .  6  in  the  ap¬ 
pendage  of  teftimonv.  " 

SIR,  W  l'l  H  refpeFl  to  the  time  of  the  imprifonment  cf  Mr,  OfwaJd,  it 
*was  intended  to  be  for  one  kalendar  month ,  that  is,  until  the  15  th  of  Auguft, 'and 
Jo  exprefftd  when  judgment  was  given  j  hut  as  it  is  not  fo  fully  ex  prefed  in  the 
entry  on  record*  and  the  fine  has  been  remitted  by  Council ,  7  am  'of  opinion  you  will 
be  rxcuteable  in  difeharging  him  immediately*  and  FOR  MY  OWN  PART 
have  no  ohjeBion  to  it.  Iam,  Sir,  Your  obedient  humble  Servant , 

.  ,  f  .  T  H  0  S.  M<K  E  A  N. 

Philadelphia ,  Augujl  j  ith,  178S. 

J'fepb  CoTvperthzoait,  pfq.  Sheriff \  tie 

Keeper  of  the  Goal  of  Philadelphia  County. 

Although  your  memorials  doth  nat  w  (h  to  excite  any  particular  legisla¬ 
tive  arten:;on  in  regard  of  the  unwarrantable  and  arbitrary  directions  of  the 
Chief  Jufiice,  to  de j  ri ve  him  or  his  liberty  a  moment  longer  than  the  record 
fpecified  :  Nor  is  he  difpofed  to  difeufs  the  truth  or  falfity  of  the  record  itre  f 
in  other  refpedlfi— yet  he  humbly  conceives  it  is  unprecedented  in  modern  law, 
*nd  of  very  dangemus  consequence  at  all  times  in  a  free  government,  to  ?U 
low  a  Judge  to  deviate  from  or  impute  errors  in  the  records  of  a  public  offi¬ 
cer,  in  whom  the  law  places  the  moft  unlimited  confidence,  and  to  whofe 
tninutes  the  greateft  refpeft  is  due,  in-afmuch  as  our  liberties,  properties, 
and  our  lives,  depend  on  the  fuppofed  verity  and  (lability  of  fuch  records. 

Your  memorialift  alpires  to  confideration3  of  a  higher  nature,  touching  the 
meafures  which  the  Supreme  Court  adopted  with  him*  in  immur’ng  him 
in  prifon,  without  even  the  (hadow of  a  trial ,  for  an  imaginary  offence,  not 
committed  in  view  of  the  Cuurt,  but  at  a  difiance, —  bef  ra  any  procefs  was 
ever  returned  to  the  Court  by  any  known  otficer  of  the  law— -and  whftn  they 
were  not  in  potteftion  of  the  caufe — On  this  fuhje<ft,  your  memorialift  folemn- 
ly  appeals  to  your  Honorable  body,  who  are  the  grea  conftitutional  judges  of 
the  grievance  of  the  people,  and  have  ample  powers  affigned  to  impeach  every 
officer,  and  prefent  him  to  the  Prefident  and  fu.reme  executive  council 
for  trial  and  punifhment . 

In  making  this  addiefs,  your  memorialift  relies  with  the  moft  pleafing 
Confidence  upon  your  juftice  and  candour.— Confidering  you  a8  the  chief 
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to  grant  her,  as  adminiftratrix  to  her  huiband,  the  power 
of  difpofmg  of  part  of  his  real  eftate,  for  the  purpofe  of 
difcharging  his  debts  ;  and  praying  the  houfe  to  permit 

guardians  and  fupporters  of  our  laws  and  privileges— and  bound  to  profecute 
and  correal  the  m;niOe?s  of  juflice  in  every  ftjtion,  who  are  found  chargea¬ 
ble  with  maj.adtniniftfation  of  the  laws,  and  abufinp  the  powers  delegated 
to  them.  Your  memonalift  now  applies  to  you  as  the  NATiONALlIN- 
QYEST  of  the  Commonwealth  for  redrefs;  and  calls  upon  you  to  declare, 
u  icer  the  oaths  you  have  taken,  whether  the  Juftices  of  the  Supreme  Court 
in  the  commitment  of  your  memorhlift  (as  above  let  forth  in  the  fiatement 
of  fails)  have  not  exercifed  extraordinary  and  illegal  powers,  fubverfive  of  the 
CONSTITU  riON  of  the  ftate,  and  dangerous  to  the  perfonal  liberty  and 
fufcty  of  every  inhabitant  of  the  country. 

It  is  apprehended  Cat  freemen  of  Pennjyhania  are  governed  by  known  laws, 
and  not  by  tbs  arbitrary  will  and  determination  of  judges,  introducing 
fummaxy,  Star  Chamber  proceedings, for  no  other  parpol'e,  apparently,  than 
todemolilh  Juries  and  blurt  our  deareft  rights  and  privileges.  Nor  is  there  any 
pretenfion  to  a  power  of  interpreting  and  expounding  the  law,  that  cao  jultify 
cr  exempt  Judges  when  they  prelume  to  violate-  and  trample  upon  it:  far 
the  judicial  power,  it  has  been  well  obferved,  *  u  is  founded  on  law,  and 
Judges  have  no  power  to  derogate  therefrom,  nor  to  do  wrong,”  Few 
inen  at  fird  difeover  the  danger  of  even  trivial  changes  in  fundamentals; 
and  thofe  who  are  bent  upon  effecting  them,  ufually  aft  with  fo  much  art- 
fulnefs,  that  they  frequently  execute  the  moll  execrable  plans,  under  fair  and 
fpecious  pretences.  Every  attempt,  therefore,  of  changing  the  law  and 
uOge  of  the  country  ;  every  deftgn  to  deviate  from  and  break  our  conflituti- 
on,  ought  moft  carefully  to*  be  obferved  and  timely  checked  and  ©ppofed* 
Nor  is  it  only  the  intereft  of  the  people  that  fucb  fundamentals  fhouid  be 
duly  guarded,  for  whofe  benefit  and  happinefs  alone  they  were  at  firft  fo  care¬ 
fully  laid,  but  of  the  commonwealth  and  its  rulers  alfo,  for^ whofe  fake  thofe 
pretend  to  aft  who  would  willingly  facrifiee  every  veflige  of  freedom  at  the 
polluted  fhrine  of  defpotilm  ) 

The  legiflative,  executive,  and  judicial  officers  of  this  commonwealth, 
are  under  the  religious  ties  of  a  foismn  oath  to  maintain  our  confutation, 
and  to  do  nothing  directly  or  indireldly  prejudicial  or  injurious  f  thereto. 
—Thejudges  of  England  are  alfo  under  iimilar  obligations  not  to  fwerye 
from  the  laws  of  that  country.  And  it  is  not  to  be  forgotten,  that  in  the 
early  periods  of  the  Englifh  hiftory,  punifhments  have  run  high,  and  been 
very  fevere  againft  fuch  Judges  as  fuffered  the  courfe  ofjuflice  to  be  pervert¬ 
ed  or  the  rights  and  liberties  of  the  people  t®  be  invaded.  Lord  Somers, 
in  his  celebrated  eflay  jufl  alluded  to  (page  69  24)  tells  ut,  **  the  fudges 
in  fuch  cafes  forfeited  their  bodies ,  lands  and  goods,  as  in  cafes  of  trea¬ 
son.”  Judge  Thorpe,  therefure,  in  Edward  the  Third’s  time,  wa* 
hanged:  In  Richard  the  Second’s  time,  eleven  of  the  Judges  were  con¬ 
demned  to  death  ;  and  although  two  were  executed,  all  the  others  were  for¬ 
ever  banilhed  as  unworthy  to  enjoy  the  benefit  of  that  law  which  they  had 
fo  perfidioufiy  and  bafely  betrayed,  and  as  examples  to  future  Judges, and  for¬ 
ever  to  nuke  their  ears  to  tingle,  So  (continues  this  judicious  wiheij  it 
^elongeth  to  our  Parliament  as  being  one  yf  the  great  ends  as  well  as  reafon 

£ 

*  See  Lord  Somers'1  s  Ejjdy,  page  69, 

■f  See  Confutation,  JeSt.  40. 
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Jici  to  bring  in  a  bill  to  enable  her  to  accomplifh  this  ob- 
jc&>  fo  as  to  prevent  wade  and  lofs  to  the  eft  ate. 

'  ^r-  White  prefented  a  petition  from  ninety-two  inhabi¬ 
tants  of  the  fourth  eiection-diftrift  in  Northumberland 

for  which  they  ought  to  he  frequently  called  and  affiemfeled,  to  inquire  into 
a  d  puniih  the  crimes  and  oppreflions  of  Judges  and  executive  office  s,  as 
th t  great  inqueft  of  the  kingdom— And  the  negledt  of  this,  in  rot  making 
fo  fi^quent  and  bgnal  examples  of  parliamentary  juftice  among  t Fvc  minifte- 
liai  difpenfcrs  of  our  laws,  as  our  anceftprs  ufed  to  do,  hath  been  the  en¬ 
couragement  and  cagfe  of  /b  many  ufarpations  and  invofons  of  the  laws,  im¬ 
munities,  rights  and  privileges  o  f  the  nation," 

By  our  constitution,  rveiy  perron  has  a  right  to  the  freedom  of  fpeecb,  and 
of  writing  and  publishing  his  Sentiments  $  and  the  freedom  of  the prefs  is  ex- 
prefsly  fecured  to  every  man.  Your  memoriaiift,  therefore, ghdd  himfelf  iufti- 
iiahle  in  publifhing  the  Addrefs  aJIuJed  to,  which  fpeaks  to r  itfelf— and 
your  memoriaiift  humbly  conceives,  conveys  no  manner  of  contempt  to  the 
Court,  not  only  as  the  Court  could  not  be  legally  pofTeffied  of  the  caufe,  till 
the  return  day  of  the  writ,  but  becaufe  the  publication  did  not  touch  on  the 
merits  of  the  caufe  commenced  in  Court;  nor  obftrmff  the  courfe  of  the 
Court  in  any  reaped  in  accepting  the  Sheriff’s  return,  or  in  taking  your  me¬ 
morial  ift's  appearance,  or  proceeding  in  the  afual  way.  Nor  had  the  faid  pub¬ 
lication  any  improper  tendency  to  influence  a  jury  as  the  caufe  could  not 
be  tried  the  ffift  term  to  which  it  Was  returnable.  The  coaftituent,  deferip- 
tive  properties  of  a  contempt  00  not,  as  your  memoriaiift  is  well  informed, 
by  any  means  fo  rm  the  features  of  the  aforefaid  Addrefs. 

It  is  i aid  down  in  An  EJJay  J  upon  Warrants,  &c,  in  high  eftiimtion,  fup- 
pofecl  to  be  written  by  Lord  Camden,  •«  Libels  ox  defamatory  expreffiions  cut 
ui  Court,  upon  what  hath  pafled  in  Court,  a  e  no  let  or  hindrance  to  the 
process  oi  the  Coui>,  or  to  national  juf  ice  .*  they  cie>  not  bieak  a  fpring , 
clog  the  rwheeis,  or  ft  op  the  ‘■vibrations  of  the  juridical  machine  ;  and  therefore 
do  not  neceffasily  requite  infantaneous  remeiy.  Nothing  but  cbfolute  necefjity 
can  warrant  commitment  before  trial  byajury,  the  right  of  every  man  by, 
magna  charta.  Adtual  breach  of  the  peace/  and  aElual  contempt  of  law 
proceedings,  vindicate  upon  that  principle  fuch  reftraint.  No  other  offences 
co,  and  Icaft  of  ail  thofe  committed  bywriters.” 

But  if  your  memoriaiift  had  committed  a  contempt,  by  conftruRion  of  the 
fudges,  it  is  no  mote  than  a  criminal  offence  in  the  eye  of  the  law,  for  which 
he  hath  a  right  to  a  trial  by  a  jury  of  his  country  expreffly  by  our  conftitu- 
tion,  and  is  not  under  the  power  of  attachment  to  be  at  the  mercy  and  wi;d 
diferetion  of  tile  Court,  fubjedt  to  pain  of  perpetual  imprifonment,  toanfwer 
upon  oath  to  interrogatories  tending  to  make  him  accufe  himfelf.  ««  That 
in  ALL  profecutions  for  criminal  offences,  a  mar,  hath  a  right  to  he  heard 
by  himfelf  and  his  council,  to  demand  the  caufe  and  nature  of  his  accufation, 
to  be  confronted  with  the  vvitnefscs,  to  call  for  evidence  in  his  favor,  and 
a  fpeedy  public  trial,  by  an  impartial  jury  of  the  country,  without  the  una¬ 
nimous  confent  of  which  jury,  he  cannot  be  found  guilty  :  Nor  can  he  be 
compelled  to  give  evidence  againft  himfelf :  Nor  can  any  man  be  juftly  de¬ 
prived  of  his  liberty,  except  by  the  laws  of  the  land,  or  the  judgment  ofhis 
peers.”  qtb  jefl.  Bill  of  Rights, 

That  fuJi  interrogatories  have  an  unquefti  onable  view  to  criminate  a  free¬ 
man,  is  very  evident  3  for  unlefs  fhs  anfwering  them  one  way  would  con- 
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county,  on  behalf  of  themfelves  and  others*  praying  an 
alteration  in  the  divifion  of  their  diftri&. 

Mr.  Clark  prefented  a  petition  from  Agnes  Downey  wi¬ 
dow  of  the  late  Capt.  John  Downey *  who  fell  a  fscrificeto 

vi£l  him,  the  a-fwerlng  them  the  other  way  could  not  clear  him :  the  affir¬ 
mation  muft  do  one  in  the  fame  proportion  that  the  negative  does  the  o  her. 
Thus  ouc  of  the  mouth  of  eve.  y  culprit  arlfes  proof  for  his  o#n  condemna* 
tion,  which  is  contrary  to  the  fundamentals  of  law  and  natural  juf  ice,  which 
protect  every  man  from  impeaching  himfelf.  Indeed  this  mode  of  or  oft  cati¬ 
on  originated  from  the  odious  Star-Chamber  of  old,  which  was  abtLfhed 
for  its  oporelTive  pra&ices,  and  feems  a  pe»fe£t  alien  to  the  geniusof  our  own 
conftitution,  which- is  our  greatefh  bulwark  and  fafeguard. 

But  this  is  not  the  p! .ice  for  argument  or  difeuffion,  or  your  memo- 
rialift  would  proceed  to  mal  e  fome  comments  on  the  cafe  of  Blngley^  whom 
the  Court  of  England  deprived  of  his  liberty  for  a  fuppofed,  conflru£l«ve 
contempt,  without  allowing  him  a  trial  by  jury,  for  refilling  to  ar.lv/3 r 
interrogatories.  It  is  not  the  buhnefs  of  your  naemorialift  to  ftep  into 
the  field  of  mveftigation — This  is  referved  for  his  fuperiors  in  wifdom  and 
reprtfentation  j  to  whom  he  now  cheerfully  refigns  the  ccraflderataon  of  his 
grievances,  which  involves  us  in  a  circle  of  important  confequences,  of  which 
every  fucceffive  one  feems  to  be  the  greateft.  Upon  the  event  of  your  legis¬ 
lative  deliberations  it  may  depend,  Whether  the  coaftituiisn  of  tilts  Hate 
doth  not  fecure  the  citizens  in  the  pofLffion  of  perfonal  liberty,  and  not  tub- 
jedt  them  for  conft*u£tive  offences  to  be  attached  at  the  will  and  p’eafure  of 
a  Court  5  nor  compel  them  to  accufe  themfelves,  under  interrogatories, 
■without  the  intervention  of  witneffes,  and  a  jury*  It  will  cow  it  is  to  be 
hoped,  be  decided,  Whether  the  Judges  did  not  infringe  the  conftitution  in 
direEi  terms,  in  the  fentence  palled  upon  your  memoriaiift  ;  and  whether, 
of  ccurfe,  they  have  made  themfelves  proper  objects  of  impeachment  5  fo 
that  the  judgment  impofed  upon  your  memoiiaiift  may  be  reversed  for  its 
injuftice  and  illegality,  and  be  forever  expunged  and  disregarded  as  a  prece¬ 
dent  in  Pennfylvania  ! 

ELEAZER  OSWALD. 

Philadelphia,  September  4,  1788. 

APPENDAGE  of  TESTIMONY. 

N  0 .  1. 

To  the  PUBLIC. 

WHEN  violent  attacks  are  made  upon  a  perron  under  pretext  of  pri¬ 
vate  juflice,  and  legal  Heps  are  taken  on  the  occafron,  not  perhaps 
to  red  refs  tne  fuppofed  injury,  but  to  feed  and  gratify  partifaning  and  tempo- 
riling  refent  ments,  it  is  not  unwarantahle  in  fuch  perfon  t®  reprefent  the 
real  Itatement  of  his  cafe,  and  appeal  to  the  world  for  their  fentiments  and 
countenance.  The  difinterefted  and  impartial  part  of  mankind  are  con¬ 
cerned  in  thefe  addreffes  and  appeals  ;  and  it  is  hoped  that  they  will  always 
pay  a  becoming  attention  to  the  relations  of  truth  and  infulted  innocence. 
Indeed  while  we  arc  at  liberty  thus  to  lay  before  the  public  our  own  parti¬ 
cular  grievances,  (and  this  liberty!  trull,  at  lead  while  I  live,  will  never  bz 

t  Page  192, 
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Britifh  cruelty,  near  the  Crooked-Billet,  in  17-7  -  pray¬ 
ing  the  noufe  to  relieve  the  great  diftrefs  to  which  file  was 
reduced. 

denied  .citizen  of  Penrn.anla)  there  is  no  fear  but  judic-ous,  intdligrnt 
anJ  difpaffionate  charaflers  will  readily  diftinguifii  fo,  thnir.felves,  *rJ  (c- 
parate  thofe  meafures  which  are  luggefted  by  party,  or  the  patrons  „d  tools 
of  party,  from  meafures  merely  private  and  psafonal  in  themfelves,  ana 
which  are  commenced  by  one  individual  again!!  soother  for  the  Pu,e  pur- 
poles  of  uadiliembledjuiiice.  r 

Upon  thefe  cooiiderati0"5,  principally,  I  am  now  emboldened  to  trefp.ft  oa 

e  pu  ic  patience  ,  and  mud  folk  it  the  indulgence  of  my  friends  and  cufto- 
mers  while  I  prefent  to  their  notice,  an  account  of  the  Heps  lately  exer- 
nfed  with  me  ;  from  wffch  .twill  appear  that  my  fituation  as printer ,  and 
the  rights  of  the  prefs  and  o  f  freemen,  are  fundamentally  firuck  at  ;  and  an  earn¬ 
ed  endeavours  on  the  c  jrpet  to  involve  me  in  difficulties  to  pleafe  the  mali¬ 
cious  difpofitions  of  old  and  permanent  enemies. 

_  On  T  Wday  evening  iffi,  the  Sheriff’s  Bailiff  waited  on  me  with  a  Ca¬ 
pias  iQ  Cafe,  at  the  fuff  of  A  N  D  R  E  V/  B  R  O  W  N,  condudor  of  a 
young  ladies  academy  in  Third-ftreet,  upon  which  £.joqo  bail  was  de- 
iranded  for  my  appearance  at  the  next  Supreme  Court  the  feconri  day  of  Tu!y. 
I  his  adion,it  is  afTerted,  is  brought  to  try  «  the  truth  or  falfiry”  0f  certain 
charges,  contained  in  publications  in  my  paper,  which  Mr.  Brown  has  ap¬ 
plied  to  hnrfdf,  and  is  pleahd  to  denm  libellous  and  defamatory. 

.  ^ 's  ycry  tru^f  fhat  in  the  difeufiion  of  the  momentous  queflion,  rela¬ 
tive  to  the  adoption  of  the  federal  govern  merit,  many  pieces  have  appeared  in 
ail  the^  papers  on  the  continent,  and  in  the  chuffs  of  thefe  publications 
fume  of  toe  pieces,  as  i?  usual  in  political  fquabbics,  and  in  times  of  high  po¬ 
litical  ferrnenr,  have  not  been  altogether  purged  from  a  proportion  of  invec¬ 
tive  and  abuff.  Mr.  Brown  having  made  himfelf  coufpicuous  in  th  fe  fquab¬ 
bies,  naturally  provoked  the  indignation  of  fome  writers  in  my  paper.  He 
could  not  preferve  his  temper  and  moderation  in  theconflid,  and  defirous  of 
avenging  himfelf  of  me,  as  the  printer,  he  applies  to  Me.  Lewis,  laft  April, 
to  fue  me,  unlefs  I  would  content  to  furrender  the  authors  of  the  pieces  of 
which^he  complained.  Mr.  Brown  then  managed  a  paper  himielf,  and 
federal  paper  too— -pretty  demand  !  from  one  printer  upon  another,  to  diilic- 
nor  himfelf  and  betray  the  fecrets  of  the?pre(s. 

I  beg  leave  to  lay  before  you  Mr.  Lewis’s  letter  to  me _ 

Sift  April,  1788. 

SIR, 

Mr.  BROWN  wifhes  that  the  Public  fliould  be  afeertained  of  the  trutk 
or  falhty  of  the  feveral  charges  which  have  appeared  againft  him  in  yonr 
paper,  and  knowing  of  no  mode  by  which  this  can  take  place  in  fo  fatisfa&cry 
a  manner  as  by  a  trial  at  law  between  him  and  the  author  or  printer  ;  he  has 
applied  to  me  to  bring  an  ad  ion  for  this  purpofe - 1  give  you  this  informa¬ 

tion,  in  order  that  you  may,  if  you  think  proper,  give  up  the  author  er  au~ 
thors  of  the  faid  charges ,  or  of  any  of  them— If  this  is  not  done,  it  muff  be 
determined  in  a  legal  manner,  whether  there  is,  or  is  not,  any  difference 
between  the  liberty  and  licentioufnefs  of  the  prefs. 

I  am,  Sir, 

Your  moil  obedient  Servant, 

W„  LEWI  $t 


ilfr.  Of  wald. 
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Mr.  Robinfon  pre fented  the  petition  of  fundiy  pilots  of 
the  Bay  and  river  Delaware,  ftating  that  they  had  fome 
important  objections  to  the  Wardens  bill  row  pending 
before  the  legillature,  and  praying  that  they  may  be  heard 

On  the  receipt  ©f  this  letter,  I  requeftsd  my  friend  Col.  Ffo&er  to  wait 
•n  Mr.  Lewis  with  the  following  anfwer: 

Wcdnefday  Morning,  23d  April,  1788. 

SIR, 

I  DID  not  receive  your  note  of  the  21ft  till  I  aft  evening,  refpefling  Mr. 
Brown’s  application  to  you — -But  before  1  can  decidedly  give  yow  an  an-* 
fwer,  I  could  wilh  the  fever  a  l  charges  to  which  you  allude,  fiiould  he  par- 
ticular'ijcd  to  me.  1  (hall  then  have  no  objection  to  comply  with  your  ex¬ 
pectations  in  fuch  mode  as  fliall  be  deemed  ntoft  advifeable. 

I  am.  Sir, 

Your  h amble  Servant, 

E.  OSWALD. 

Mr.  Leivls. 

My  wiihes  were  granted  by  Mr.  Lewis. 

April  24th,  1788. 

S  I  R, 

THE  publications  alluded  to  in  my  letter  of  the  2  ill  inftant  are  contain¬ 
ed  in  your  paper  of  the  27th  of  December,  178b,  under  the  fignature  of 

Fad  or  Blunt” — In  that  of  the  26th  of  January  Lift,  under  the  fignature 
of  “Peep” — In  that  of  thej  ift  of  January  laid,  under  the  fignature  of  “  A 
foe  to  fcribbling  dunces  and  pfeudo  patriots”— -In  that  of  the  14th  of  March 
Lift,  under  the  fignature  of  “  No  Tiffany,”  together  with  the  note  next  fol¬ 
lowing  the  laft  mentioned  publication — and  in  that  of  the  22nd  of  March 
laft,  under  the  fignature  of  “  Obediah  Forceps.” 

1  am,  Sir, 

Your  humble  Servant, 

Wa.  LEWIS. 

Col.  Ofwald. 

I  then  made  this  conclufive  reply. 

Saturday,  April  26,  178S. 

SIR, 

I  H  A  V  E  reviewed  the  publications  mentioned  in  your  letter  tome  of 
the  24th  inftant,  and  I  do  not  think  myfelf  bound  to  fatisfy  your  wiihes  in 
refigning  up  the  names  of  the  author  or  authors  of  thofe  pieces — As  a  Prin¬ 
ter  I  have  a  better  regard  for  the  freedom  of  the  prefs  :  However,  1  have 
bo  objection  to  publilh  in  my  paper,  whatever  Mr.  Brown  way  offer  in  hir 
9wn  acquital\  and  l  dare  to  fay  “  the  truth  or  falfity  of  the  fevei  alcharges,” 
which  he  has  taken  te  himfelf  in  this  line ,  can  he  dlfcuffed  with  wore  propriety 
than  in  a  legal  procedure — But  you,  Sir,  are  now  at  liberty  to  advife  him, 
and  take  fuch  meafures  as  you  pleafe. 

I  am,  Sir, 

Your  humble  Servant, 

E.  OSWAL  D. 

Mr,  Lewis. 

Mr.  Lewis  afterwards  addreffes  Colonel  Procter  with  his  determination. 

May  ift,  1788. 

Dear.  Sir, 

I  THINK  I  gave  you  rtf  a  fan  to  expect  that  I  would  inform  you  of  Mr. 


Hi  H  Hi 


jit  , 

ill 
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oy  coun&I  at  the  bar  of  the  houfe,  or  before  a  committee 
thereof,  on  this  fubjeft. 

All  of  which  were  ordered  to  lie  on  the  table. 

Mr.  Timms,  from  the  committee  appointed  yefterday 

Brown’s  determination  with  reared  lo  Colonel  Ofwald  before  any  other  fteps 

lhou!d  betaken,  and  I  now  inform  you  that  his  determination  is  lo  com. 
me  nee  an  action  ivitbout  Ivfs  of  time. 

^  °ur  moft  obedient  humble  Servant, 

^  .  7D  „  Wm.  LEWI  S. 

Cotonet  rroaer . 

But  until  the  news  had  arrived  laft  Thurfday,  that  the  ninth  Bate  had 
acceded  to  the  new  federal  government,  Iwai  not  called  upon;  and  Mr. 
Page  ,u  the  afternoon  of  that  day  vifited  me  in  due  form  of  law  with  a  writ. 
Had  Mr.  Brown  purfued  me  in  this  line,  “without  iofs  *f  time,5'  agree¬ 
ably  to  his  lawyer’s  letter,  I  (hould  not  have  (uppofed  it  extraordinary— But 
to  arreft  me  the  moment  the  federal  intelligence  came  to  hand,  indicated 
that  the  commencement  of  this  fait  was  not  fo  much  the  child  of  his  own 
fancy,  as  it  has  been  probably  dilated  to  and  urged  on  him  by  others,  whole 
lentiments  upon  the  new  conftitution  have  not  in  every  refpedt  coincided 
with  mine.  In  fad,  it  was  my  idea,  in  the  fir  ft  progrefs‘  of  the  bufi- 
nefs,  that  Mr.  Brown  was  merely  the  handmaid  of  fome  of  my  enemies 
among  r  the  federahfts;  and  in  this  clafs  I  mu  ft  rank,  his  great  patron 
D#ftor  Rujh  (whofe  brother  is  a  Judge  of  the  Supreme  Court.)  I  think  Mr. 
Brown’s  condud  has  iince  confirmed  the  idea  beyond  a  doubt.. 

Enemies  I  have  had  in  the  legal  profeftion,  and  it  rruy  perhaps  add  to 
the  hopes  of  malignity,  that  this  adlion  is  inftituted  in  the  Supreme  Court  of 
Pennfylvania.  However,  if  former  prejudices  fhould  be  found  to  operate 
againlt  me  on  the  bench,  it  is  with  a  jury  of  my  country,  properly  eleu- 
fed  and  empannelied,  a  jury  of  freemen  and  independent  citizens,  I  muil: 
i-ft  the  fuit.  i  have  elcaped  the  jaws  of  perfecution  through  this  channel 
on  certain  memorable  occafions,  and  1  hope  1  thall  never  be  a  fuffeier,  let  the 
blall  of  faction  blow  with  ali  its  furies ! 

Whatever  rivetted  prejudice  and  ill-nature  have  alledgcd  refpe&ing  my 
fentiments  in  ledeia!  topics,  I  totally  difregard.  Confcious  of  my  upright- 
nefs  and  icnpaitiality  as  a  printer,  1  fee?  contented  in  my  mind.  Living 
likewise  under  a  free  and  happy  government,  and  entitled  to  the  full  pri¬ 
vileges  of  every  other  citizen,  I  have  an  equal,  nay,  an  indubitable  right, 
to  think  and  {peak,  and  write  if  1  chule,  on  public  occurrences.  Nor  does 
any  thing  affedt  me  more  deeply  than  that  1  fear  the  liberty  of  the  prefs  is 
invaded  and  endangered  i  o  confequence  of  the  fuit  which  is  inftituted  againft 
me. 

Was  every  printer  lo  be  brought  before  the  higheft  Court  of  original  jurif- 
diiftion  in  the  commonwealth,  and  under  bail  of  /*tooo~for  pieces  which 
he  printed  on  Public  affairs,  what  man  would  write  for  the  prefs,  or  what 
citizen  would  venture  to  tell  and  warn  his  fellow  citizens  of  any  approaching 
danger  to  their  rights  and  liberties,  when  he  reduces  the  printer  to  this  pre¬ 
dicament,  either  to  fufFei  himfelf  or  difclofe  the  author  ?  Befides,  upon  the 
ground  that  I  am  held  refpoufible  for  being  the  printer,  every  perfon  in  the 
bulinefs  I  follow,  here  and  in  other  places,  is  equally  accountable  for  li¬ 
belling,  Where  would  thefe  adfions  terminate  ? 

The  Dodlrine  of  libelsbemg  a  dodhinc  incompatible  with  law  and  liberty, 
and  at  once  deftiu&iyc  of  the  privileges  of  a  free  country  in  the  com  muni- 
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to  wait  on  the  Supreme  Executive  Council,  reported  ver¬ 
bally,  That  they  had  performed  the  duty  of  their  appoint¬ 
ment,  and  received  for  anfwer,  that  the  council  were  pre¬ 
paring  fome  bufinefs  for  the  confideration  of  the  houfe. 


cation  of  our  thoughts,  has  not  hitherto  gained  any  footing  in  Pennfyl- 
vania  :  and  the  vile  meafures  formerly  taken  to  lay  me  by  the  heels  on  this 
fubjeCt  only  brought  down  obloquy  upon  the  conductors  themfelves.  I 
may  well  fuppofe  the  fame  love  of  liberty  yet  pervades  my  fellow  citizens, 
and  that  they  will  not  allow  the  freedom  of  the  prefs  to  be  violated  upon  any 
relined  pretence,  which  oppreffive  ingenuity  or  courtly  ftudy  can  invent. 

Viewing  the  profecution  commenced  againft  me  with  thefe  fentiments, 
I  fhail  cheerfully  refign  its  fate  to  the  regular  courfeof  juftice.  Upon  trial 
ef  the  caufe,  the  public  will  decide  for  themfelves,  whether  Mr.  Brown’s 
motives  h?ve  been  laudable  and  dignified  ;  whether  his  conduct  in 
declining  an  acquital  of  his  character  in  the  paper  and  fuing  me  in 
the  manner  he  did,  was  decent  and  confiftent ;  and  in  a  word,  whether  he 
is  not  aCtuafed  by  fome  of  my  inverate  foes  and  opponents,  to  lend  his  name 
in  their  fervicc  for  the  purpofe  of  harraffing  and  injuring  me. 

ELEAZER  OSWALD. 

N  °  .  2. 


30th  June,  1 7 S8. 

Andrew  Brown  ")  Cafe  for  libel  in  Supreme  Court  of  Pennfylvania  on 
v.  y  fummons  to  fhew  caufe  of  bail,  required  of  the  defendant 

Eleazer  Ofwald.  j  inioool.  Plaintiff fhews  no  caufe— Defendant  is  there¬ 
fore  difeharged,  and  plaintiff  appeals  to  the  Court,  and  immediately  gives 
notice  to  the  defendant. 


GEORGE  BRYAN. 


The  above  is  a  true  copy  from  the  original. 

Joseph  Cowperthw ait,  Sheriff. 


NO;  3. 

Refpublica  J 

vs.  y  In  the  Supreme  Court  of  Pennfylvania. 

Eleazer  Ofwald  J  v 

AT  a  fupreme  court  held  at  Philadelphia,  for  the  {fate  of  Pennfylvania, 
the  izth  day  of  July,  anno  Domini  17S8,  Mr.  Lewis  produced  an  affida¬ 
vit  of  Andrew  Brown  (plaintiff)  in  a  certain  caufe  depending  ia  this  court, 
wherein  the  faid  Eleazer  Ofwald  is  defendant,  fiating  divers  papers  and  fads, 
which  papers  were  produced  and  read,  and  thereupon  and  upon  James  Martin, 
ami  Thomas  Proffer,  Efquire,  being  fworn  and  examined,  he  moves  that 
a  rule  be  granted  that  the  faid  Eleazer  Ofwald  ffiew  caufe  why  an  attach- 
ment|lhou!d  not  iflue  againft  him  for  a  contempt  of  this  court,  as  dated 
:n  the  faid  affidavit. 

Thereupon  rule  to  fhew  caufe  on  Monday  the  14th  day  of  July  inftant, 
at  nine  o’clock,  in  the  forenoon. 

From  the  Records, 

EDW.  BURD,  Prot.  Sup.  Ct. 

The  above  is  a  true  copy 
from  the  original  by 
Jofepb  Kimble ,  AJfifi,  Shffi 
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which  they  meant  to  communicate  ia.  a  meiTage  to-mor¬ 
row  morning. 

M r.  Fitzjmmons.  As  Thurfday  next,  Mr.  Speaker, 
is  appointed  for  tiie  difcuflion  of  the  Wardens  bill,  and  as 


N  0 . 


Rcfru'b'ica  'I 

v*  f  t*!e  Supreme  Court  of  the  State  of  Pennfylvaaia# 

E'eazer  Ofwald  J 

12th  July,  J 7 1 j 8 ,  Mr.  Lewis  produced  to  the  Court  an  a iTi davit  of  An. 
’“rew  Blown,  plaintiff,  in  a  certain  caufe  depending  in  this  Ccurr,  wherein 
ine  faid  Eleazer  Oswald  is  defendant,  Bating  divers  papers  and  fadis,  which 
pepeis  were  produced  and  read,  and  thereupon  and  upon  James  Martin  and 
fhomas  »  roGer,  r.fq.  bei-;j  f»vorn  and  examined,  he  moves  that  a  lule  be 
granted  coat  the  /aid  Eleazer  Ofwald  fhew  caufe  why  an  attachment  Ihould 
not  ii.ue  agalnft  him,  for  a  contempt  of  this  Court  as  {bated  in  the  f  i  i  affi- 
davit  j  ^v^hereupon  ru!e  that  the  faid  E.etizer  Ofwald  fhew  caufe  on  Monday 
the  14th  day  of  July  inftant  accrrdingfy. 

14th  day  of  July,  1788.  Eleazer  Ofwald  appeared  in  open  Court  agreeably 
to  the  rule  of  the  lath  day  of  July  inftant,  and  thereupon  the  f^id  affidavit 
®nd  papers  were  reau  to  him,  among  which  was  a  piece  under  the  fignature 
of  Eleazer  Gfwaid,  contained  in  a  public  newfpaper  of  the  firfi  day  of  July 
indent,  (filed  the  Independent  Gazetteer,  or  the  Chronicle  of  Freedom,  vo¬ 
lume  7th,  No.  706  $  ’he  publication  whereof,  from  the  printing-office  of 
the  faid  Eleazer  Ofwald,  was  proved  to  the  Court  on  the  oath  of  James  Mar. 
t:n;  whereupon  the  faid  Eleazer  Ofwald  was  demanded  by  the  Court,  whe¬ 
ther  he  would  anfwer  gratis  interrogatories  to  be  exhibited  to  him  to  ex¬ 
culpate  himfelf  from  the  contempt  charged  againft  him  as  aforefaid,  and 
pioved  upon  him  by  the  faid  affidavits  and  papers  j  who  thereupon  by  his 
counfel,  Mr.  Sergeant,  prayed  that  he  might  have  time  to  corffider  of  his 
anfwer  thereto  till  to  morrow,  and  that  he  might  give  bail  for  that  purpofe, 
which  prayer  was  accordingly  granted  him. 

And  it  is  ordered,  Tnat  the  faid  rtleaztr  Oiwa’d  enter  into  a  recognizance 
hi  nlelfin  two  hundred  pounds,  and  one  goo!  furecy  in  two  bundled  pounds, 
or  two  good  fu  e  ies  in  one  hundred  pounds  each,  that  the  faid  Eleazer  Of¬ 
wald  per fon ally  be  and  appear  at  a  Supreme  Court  to  be  he'd  at  Philadelphia 
hr  the  faid  Bate,  tu-morrow  morning  at  ten  o’clock,  to  anfwer  in  the 
piemif  s,  and  not  depart,  &c» 


Eleczcr  Ofwald  tent  in  £.?oo* 
Blah  M ‘Cle a^chan  tent  i*t  £  zco. 

On  condition  that  the  faid  Eleaz  r  Ofwald,  perfoiwlly  be,  and  appear  at  a 
Supreme  Court,  to  be  held  at  Philadelphia,  to-morrow  morning  at  10  o’clock, 
to  anfwer,  &c.  and  net  to  depart,  &c, 

ig  o’clock  A.  M.  15th  July,  1 7 S 3 ,  perfonally  apt  eared  Eleazer  Ofwald 
>n  open  Court,  and  thereupon,  the  faid  Eleazer  Ofwald  was  demanded, 
whether  he  would  voluntarily  anfwer  to  interrogatories,  to  be  exhibited  to  him, 
to  exculpate  himfelf  from  toe  charge  of  a  contempt,  proved  againft  him  as 
aforefaid,  or  enter  into  a  re  cognizance  for  that  purpoA,  who  refnfed  the  fame, 
declaring  that  he  would  not  anfwer  interrogator 3?s  :  Whereupon,  it  is  confi- 
dered  by  the  Court  here,  that  the  faid  Eleazer  Qiwald,  for  the  contempt 
aforefaid,  be  committed  to  the  common  goal  of  Philadelphia  county,  for  the 
fpicc  of  on:  month,  psy  a  fins  of  ten  pound;  to  the  Coojrnonvtcakh  of  Pena* 
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a  petition  has  been  introduced  this  morniug  relative  there- 
to,  I  fhould  be  glad  if  the  houfe  would  decide  upon  its 
prayer  *.  and  as  it  is  of  fo  much  importance  to  the  petiti¬ 
oners,  as  well  i’s  to  the  mercantile  and  trading  intcieft  of 
the  city,  I  am  induced  to  hope  they  will  comply  with  their 
requeft,  though  I  am  of  opinion  that  fome  of  their  ob¬ 
jections  will  be  over-ruled. 

The  petition  being  hereupon  read  a  fecond  time,  it  was 
refolved  that  the  petitioners  fhould  be  heard  by  counfel  at 
the  bar  on  Thurfday  next. 

As  the  houfe  did  not  feem  to  have  much  bufinefs  to 
do,  Mr.  Ghmer  would  requeft  that  Mrs.  Budden  s  petition 
be ’read  a  fecond  time,  in  order  to  be  committed  :  which 
was  done  accordingly,  and  referred  to  MefTrs.  Clymer , 
Robinfen,  and  M‘Lene  ;  but  on  Mr  .Clymer  expreffing  a  wifli 

fvlvsnia,  difeharge  the  cofis  of  profecution,  and  in  the  mean  time  remain 
in  the  Sheriff’s  cuflody. 

From  the  records,  p. 

Geo.  Davis,  for 

Edw.  Burd,  Prot.  Sup.  Ct*  Penn. 

N°.  $. 

In  COUNCIL. 

Philadelphia,  Auguft  13,  1788. 

On  motion,  '  i  - 

Oidered,  That  the  fine  of  Ten  Pounds  which  was  adjudged  by  the  lalt 

Supreme  Court  to  be  paid  to  the  ufe  of  the  commonwealth  by  Colonel  Elea- 
zer  Ofwald,  be  remitted. 

Extract  from  the  minutes. 

James  Trimble,  for 
CHARLES  BIDDLE,  Secretary 

* Jofeph  Corvp  efthwait ,  Efq.  Sheriff  of 
the  City  and  County  of  Philadelphia. 

N  °.  6. 

r 

SIR 

With  refpedt  to  the  time  of  the  imprifonment  of  Mr.  Ofwald,  it  was  in¬ 
tended  to  be  for  one  kalendar  month,  that  is  until  the  15th  of  Auguft,  and 
fo  expreffed  when  judgement  was  given  ;  but  as  it  is  not  fo  fully  exprel.ed  m 
the  entry  on  record,  and  the  fine  has  been  remitted  by  Council,  I  am  ct 
opinion  you  will  be  excufeable  in  difeharging  him  immediately,  and  for  m\ 
own  part,  have  no  obje&ion  to  it. 

I  am.  Sir, 

Your  obedient  humble  fervant, 

THOMAS  M'KEAN. 

'  .  -v  - 

Philadelphia,  Auguft  13th,  1788. 
jofeph  Cowperthwait,  Efq.  Sheriff,  or  the 
Keeper  of  the  Jail  of  Philadelphia  county. 

‘The  above  is  a  true  Copy*  _ 

Joseph  Cowperthwait,  Sheriff* 
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tnat  a  gentleman  of  legal  abilities  was  placed  on  the  com¬ 
mittee,  Mr.  Peters  was  added,  as  was  afterwards  Mr. 
Lollar . 

As  no  bufinefs  was  before  the  houfe,  and  Col.  Ofwald’s 
add  refs  and  memorial  being  of  an  interefting  nature,  Mr, 
Logan  would,  if  he  was  feconded,  call  it  up  and  have  it 
committed,  in  order  that  the  committee  misdit  have  time 
for  confideraticn  before  the*  brought  in  their  report. 

Mr.  M‘Lene  thought,  that  as  it  was  a  buiinefs  c f  im¬ 
portance,  a  little  time  for  reflection  was  proper  ;  and  there - 
iOie  it  had  better  remsin  fome  time  longer  on  the  table. 

Mr.  Logan’s  motion  for  taking  up  Col.  Ofwald’ s  ad- 
drefs  was  not  feconded,  and  therefore  that  bufinefs  went 
off  for  this  time. 

Mr.  Schott  called  for  the  fecond  reading  of  the  petition 
introduced  yefterday  by  him,  from  the"  inhabitants  of 
the  Shawnee  Flats . 

Mr.  Clymer  cbje&ed  to  proceeding  with  this  petition, 
fuppofing  as  he  did  that  this  place  was  included  in  that 
large  tract  which  the  bill  before  the  houfe  gave  to  the  Con¬ 
necticut  fettlers,  and  until  that  point  was  determined  he 
thought  it  improper  to  declare  the  petitioners  the  proprie¬ 
tors  of  thofe  grounds,as  eventually  it  may  turn  out  to  the 
contrary.  For  which  reafons  he  hoped  the  petition  might 
continue  to  lie  on  the  table. 

Major  Schott  flated,  that  the  refidents  in  that  place  had 
obtained  their  lots,  and  every  man  was  well  acquainted 
with  his  own  ;  but  owing  to  not  having  the  whole  trad 
under  proper  regulations,  they  were  unabie  to  colled*  fines 
of  thofe  who  neglected  their  part  of  the  banks,  or  in  any 
manner  oblige  them  to  keep  their  part  in  repair,  whereby 
great  injury  v;as  fuflained  bv  the  whole  from  the  negli¬ 
gence  of  a  few.  To  remedy  this  by  a  lav;  regulatinggtheir 
meadows,  was  all  the  petitioners  prayed  for  :  and  tor  his 
part  he  faw  no  impropriety  in  entering  on  the  bufinefs 
even  while  the  other  w'as  depending. 

Mr.  Peters  concurred  in  fentiment  with  the  honorable 
gentleman  from  the  city,  and  called  upon  the  houfe  to  ob- 
ferve,  that  thefe  people  petitioned  as  the  owners  of  the 
ground,  while  it  is  impoflible  for  us  to  know  whether  they 
have  the  right  to  call  themfelves  fo  ;  any  law  therefore 
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which  we  may  pais  on  this  occafion  mufi.  damp  fuch  a  va¬ 
lue  on  their  claims,  that  perhaps  we  have  no  right  to 

do. 

Major  Schott  moved  to  commit  the  petition. 

Mr.  Clymer  was  of  opinion  it  would  be  better  to  let  it 

lie  on  the  table. 

Mr.  Loilar  Paid  it  would  lie  over  as  much  in  the  hands 
of  the  committee  as  it  would  by  continuing  on  the  table, 
becaufe  they  need  not  aft  on  it  until  th«y  deemjt  proper, 
and  the  hcule  may  refrain  from  calling  upon  them  as  long 
as  they  pieafe. 

Hereupon  the  petition  was  committed  to  MefTrs. 

Irvine ,  and  Kreemer. 

Adjourned  to  half  pad:  nine  to-morrow,  A.  M. 

Saturday,  September  6,  1788. 

The  houfe  met  purfuant  to  adjournment. 

Mr.  Loilar  prefented  a  memorial  from  John  Fitch ,  re¬ 
minding  the  houfe  of  a  law  pahed  iome  time  ago  in  his 
favor,  and  granting  him  the  excluhve  right  to  tne  ufe  of 
fleam  to  be  applied  to  the  purpofes  of  navigation,  and 
praying  the  houfe  not  to  abridge  the  fame. 

Mr.  Loilar  prefented  another  memorial  from  Henry 
Voight  on  the  fame  fubjedl:. 

Mr.  Clymer  prefented  a  petition  from  the  focicty  of  Ger- 
man  Roman  Catholics,  worfhiping  at  the  church  of  tne 
Holy  Trinity ,  praying  to  be  incorporated. 

The  honorable  Mr.  Speaker  laid  before  the  houfe  a  let¬ 
ter  from  Jofeph  Barnes ,  inviting  the  members  to  view  a 
courfe  of  experiments,  at  Mr.  Levy  Hollingjworto  s ,  on 
the  great  improvements  and  difeoveries  in  the  application 
of  fleam  and  water  to  machines,  by  Mr.  James  Kumfeyy  or 
Berkely  county,  Virginia . 

The  Secretary  to  the  honorable  Supreme  Executive 
Council  being  introduced,  delivered  the  following  mef- 
fage,  viz. 

A  Mejfage  from  the  Prefident  and  the  Supreme  E:<eeultveC:un 

cil  to  the  General  Jffembly. 

Gentlemen , 

The  daring  infult  offered  to  the  laws  of  the  ftate  curing 


f; 
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^v-!~is  vk  your  honoraole  houfe,  by  the  infurgents  of 
*  Syomin in  cat  tying  oS  t lie  perfon  of  ‘Timothy  Pickerings 
.  T  protlionotary  of  the  county  called  for  the  immediate 
interpofiticn  of  government, more  efpecially  as  there  was  no 
knowing  to  what  further  lengths  their  outrages  might  be 
carried,  urilefs  fpeecnly  checked.  For  this  purpofe  we  if- 
i  ued  proclamations  offering  rewards  for  apprehending  thofe 
oJendei s  whole  names  were' known,  and  made  application 
to  the  governments  of  New-Jerfey  and  New-Tork  to  co¬ 
operate  in  our  meafures,  and  received  the  mod  friendly  af- 
miances  ot  tneir  fupport.  We  alfo  obtained  per  miff  on 
tiom  toe  honorable  Congrefs  that  the  troops  of  the  union 
»hen  on  their  march  to  the  wefrward,  fhouid  proceed  (if 
found  neceffary)  to  Wyoming.  Thefe  a  (Stive  meafures,  fup- 
ported  by  the  friends  of  government  within  the  county, 
h.irc  oe  cn  attenaed  with  fuccefs  t  Co h  Pickemnv  was  re- 


ie 
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5  a  number  ci  the  rioters  have  been  taken  into  cus¬ 
tody,  and  apparent  peace  reftored  to  the  county  :  fundry 
pape  s  relating  to  the  above  tranfadions  are  enclofed  in 
No.  r.  & 

In  order  to  carry  into  efFeft  the  refolution  of  the  27th 
day  of  March  lad,  re  (peer  mg  the  feventeen  enumerated 
townfhips,  we  appointed  Col.  Stephen  Balliet  and  Major 
(■  P  f.'Z .  j'll  TYlJl  rengs  commiffioners  to  afeertain  the  quantity 
and  quality  of  the  particular  trails  of  land  contained  in  the 
laid  townfhips.  To  their  report  marked  No.  2.  we  beg 
leave  to  refer  you.  f 

In  compliance  with  your  refolution  of  the  29th  day  of 
February  hft,  we  have  negotiated  by  means  of  our  dele¬ 
gates  in  Cong  refs,  with  the  United  States,  for  the  trad  of 
country,  which  on  actual  furvey  may  appear  to  be  their 
property  cn  lake  Erie^  adjoining  the  northern  boundary  of 
this*  itate.  The  report  with  the  documents  on  which  the 
tame  is  founded,  are  contained  in  the  bundle  No.  3.  j 

The  lowering  the  terms  of  lands  in  the  New  Purchafe, 
an  *.e  is  e  furplus  cf  the  donation  lands  from  the  ap- 

*  This  bundle  contained  the  letters  received  from  the  friends  of  government, 
•informing  of  die  capture  of  Col.  Pickering,  and  the  fubfequent  meafures  pur* 
h  '  d  in  older  to  recover  him  and  defeat  the  machinations  of  a  banditti. 

i  1  his  report  is  yet  impevfcdh 
'  I  1'h is  pm  chafe  is  now  conr-lratcd. 


Id  v" 


u  11  r 


/ 


^3 


<SF  PENNSYLVANIA, 


but  a  new  one  will  be  opened.  , 

Impofitions  are  pradfifed  by  perfons  felting  acUiieiatc-d 
pi  te:  An  office  ercCted  for  the  purpofe  ol  allaying  and 
damping  all  plate  offered  for  iale,  would  tenet  to  prevent 
fraud,  and  give  fecurity  to  the  purchafer  of  that  article. 
The  difabled  penfioners  have  been  paid  out  of  the  un¬ 
appropriated  lunds  of  the  date.  It  appears  that  tneie  iund 
are  iniufficient  to  difcharge  the  demands  rnade^  on  them, 
and  if  the  penfions  are  continued  to  be  paid,  iome  othei 

provifion  is  necetTry.  .  . 

The  magazine  for  doling  of  gun-powder  in  tins  cny.  j.s 
not  only  improperly  dtuated  with  refpeCi  to  tne  town,  b  j l 
too  fmall  to  contain  the  quantities  now  imported  and  ma¬ 
nufactured  in  the  neighbourhood.  We  therefore  think  a 
revifal  and  alteration  of  the  law  paffed  the  28th  day  or 
March,  1787,  refpeeting  gun-powder,  is  now  highly  ne- 

ceffary. 

The  depreciation  of  our  paper  money  cans  for  the  at¬ 
tention  of  the  legidature.  We  wifh  for  a  conference  with 
a  committee  of  your  honorable  houfe  on  this  important 

fubjtCt.  , 

We  have  called  npon  the  refpe&ive  county  .lieutenants 

for  returns  of  perfons  fubjeCt  to  the  performance  of  mili¬ 
tia  duties,  and  of  thofe  who  have  actually  attended  on 
muder  days,  agreeable  to  your  refolution  of  the  29th  day 
of  March  lad.  Thefe  returns  (hall  be  laid  before  the  ge¬ 
neral  aOembly  as  foon  as  they  come  to  hand. 

We  alfo  herewith  communicate  a  refolution  of  Congred 
dated  July  11,  1788,  refpe&ing  penfions.  An  extract  ey 
a  letter  from  General  Harman ,  dated  June  13,  1700." 
Copies  of  the  ratification  of  the  FederalConftituti on  by  the 
dates  of  Virginia ,  South-Carohna ,  and  blcw-1  orh9  whu 
the  amendments  propofed  by  Virginia  and  New-±  'ora  \  aifc 
a  letter  from  the  prefident  of  the  Convention  of  Noiit- 
Carolina ,  enclodng  the  proceedings  of  the  faid  Convention, 

A  letter  from  Thomas  Paine ,  Efq.  dated  at  Paris ,  May  4, 

*«  * 

*  Stating  fome  difficu’ties  to  which  he  isexpofed;  from  not  being  ab  e 
obtain  fpccie  for  his  draughts. 
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1708,  enclofmg  the  opinion  of  the  Academy  of  Sciences 
c.t  Paris ,  on  the  principles  and  conftrucSion  of  the  model 
tor  abridge  over  the  Schuylkill,  f  A  letter  from  General 
‘ ^‘br,  ot  July  24>  1788.  §  And  refolution  of  Con- 
grefs,  cf  Auguji  i2th,  1788,  relative  to  the  holding  in 
readme's  the  militia  on  the  frontiers,  to  act  in  coniunai- 
cn  with  the  federal  troops  in  defending  the  weftern 
country  againft  Indian  hoftilities.  Two  letters  from  Cb. 
Thmfon,  lifq.  fee  ret  ary  ot  Ccngrcfs,  dated  the  20th  and 
25th  -djtgujl,  1788,  the  one  inclofmg  a  copy  of  the  jour¬ 
nal  of  Congrefs  from  the  commencement  of  the  federal 
year  to  the  20th  day  of  Auguft,  1788 ;  and  the  other  en¬ 
closing  a  requifition  of  the  United  States  in  Congrefs  af- 
embied  for  the  year  1788.  *  And  a  memorial  from  Cap- 
t-tn  ‘John  Armflrong. 

B.  FRANKLIN. 

Council  Chamber,  Philadelphia,  Sept.  6,  1788. 

\ 

On  motion,  and  by  fpecia]  order,  the  mefTage  was  read 
a  fecond  lime,  and  with  its  inclofures  referred  for  arrange¬ 
ment  to  Meflrs.  Cllymer ,  Peters ,  Rohinfon ,  M'Lene ,  and 
Findley. 

Adjourned  until  Monday,  three  o’clock,  P.  M. 

!).  This  paper  contains  a  full  examination  of  the  principles,  &gives  themofl 
fav  orable  opinion  of  them. 

§  Narratin  .  the  Hate  of  affairs  on  the  frontiers. 

*  Nothing  is  required  in  fpecie  this  year  but  the  arrearares  due  from  the  fe- 
veral  dates,  which  amounts  to  3,292.594  doiars  and  7-goths  ;  and  the  Hates 
?. v  1 •  mod  earneltly  requefted  to  make  good  tins  deficiency. 

The  requifition  of  the  United  States  for  one  year’s  intereft  on  the  domefiic 
ebt,  to  be  paid  in  indents,  is  quota’d  as  follows  : 

H  T  .  TT.  _  v  1  ■ 
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N  ew-Hampfhi  re, 

Mafiachufetts, 

Rhode-Ifland, 

Connecticut, 

New- York, 

New-  Jerfey, 

Pcnnfylvania, 

Delaware, 

Maryland, 

Virginia, 

North-Carolina, 

South- Carolina, 

Georgia, 


59,258  -  Do'.’ars. 

252*339  63-9ot,ls 
36,326  i8-goths 
13.8.516  i8-goths 

1 44^8.5  57-9cths 
93,728  36-90ths 
230,698  i8-goths 
25,238  72-90ths 
159,096  81-goths 
288,391  i8~90ths 
122,564  54-goths 
108,16©  54-goths 
18,036  63-goths 


1,686541  12-gcths 
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Monday,  September  8,  1788. 

The  houfe  met  purfuant  to  adjournment. 

Major  Schott  prefented  to  the  chair  the  petition  o* 
John  Franklin ,  of  Wyoming ,  ftating  the  feverity  of  his 
confinement,  and  praying  to  be  admitted  to  bail. 

Mr.  Maclay  prefented  petitions  from  two  o,  the  elec¬ 
tion  difiriiSts  in  Northumberland  county,  praying  tor 

alterations  therein.  .  .  ,  - 

Mr.  Robinfon  prefented  a  petition  from  about  forty 

of  the  inhabitants  of  the  Northern  Liberties  of  the 
city  of  Philadelphia ,  ftating  divers  mconveniencies  they 
labour  under  by  the  diforderly  and  licentious  conduct 
of  perfons  with  fire  arms,  who  trefpafs  upon  their  or¬ 
chards,  gardens,  and  other  grounds,  to  their  great  da¬ 
mage;  and  praying  the  houfe  to  devife  ways  and  means 

to  redrefs  the  fame. 

Mr.  James  Rumfey's  petition  was  read  a  fecond  time, 
and  referred  to  Meffrs.  Wynkoop ,  Champman ,  Willing, 
Kennedy ,  Findley,  Lollar,  and  Rittenhoufe.  As  were  the 

petitions  of  John  Fitch  and  Henry  V light.  . 

V  Mr.  Clymer  prefented  the  report  of  the  committee  ot 
arrangement,  whereupon  Meffrs  .Lowry,  Irvine,  and 
Findley ,  were  appointed  a  committee  on  that  part  ot 
the  meffage  which  relates  to  the  purchafe  ot  a  tract  o, 

land  on  Lake  Erie .  .  ,  , 

Meffrs.  Clymer,  Piper,  and  M‘Clay  were  appointed 

on  that  part  which  relates  to  reducing  the  price  ot 

the  public  lands.  .  n  . 

That  part  of  the  meffage  relative  to  an  aflayin^ 

office,  was  referred  to  jhe  city  members. 

The  papers  refpedting  the  fituation  of  affairs  ax  Wy¬ 
oming,  were  referred  to  the  committee  appointed  on 

that  bufinefs  laft  feffion.  . 

All  that  part  which  refpedts  penfioners,  to  go  to  e 

committee  of  ways  and  means. 

The  confideration  of  the  gun-powder  magazine,  re¬ 
ferred  to  the  city  members. 

Meffrs.  Clymer,  Kenned y,  Piper,  Peters,  M  Lene, 

Findley,  and  Logan,  are  appointed  a  committee  to  ho 
a  conference  with  the  houorabe  Supreme  Execu  n 
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Council,  on  the  important  fu ’eject  of  t  he  depreciation  of 
the  paper  money. 

„  cotFniunica’ions  from  the  conventions  of*  the 
itates  or  South- Carolina,  Virginis,  and  New- York 
are  ordered  to  be  entered  on  the  journals  of  the  haute! 

General  at.  Clair's  letter,  the  refolution  of  Cong  refs 
-Oi  1 2 tli  /'iiignfl,  and  General  HarmaAs  letter  are  re- 
termd  to  Meffrs.  TVynkoop.  Kennedy, ,  and  Findley,. 

\  ne  requiiitions  of  Congrefs  for  the  year  1788,  goes 
to  the  committee  of  ways  and  means  ;  and  Captain 
Armjirong's  petition  praying  to  have  Tome  certificates 

undeo,  is  referred  to  Meffs.  Peters,  McGalmont-  and 
Kreemer . 

.  ^  ^oufe  then  adjourned  till  to-morrow  morning, 

m  order  to  give  the  committees  time  to  meet  and 
ueuoerate  on  tne  fubjccls  juff  referred. 

<  •  ■'  •  1  .  " 

1  UESDAY,  September  9,  1788.  P.  M. 

ne  home  met  purfuant  to  adjournment. 

1  he  following  petitions  were  prefented  : 

.  ^ne  hy  Mr.  Davifon ,  praying  a  new  regulation  of 
tile  iine  codding  Bedford  and  Huntingdon  counties, 
which  was  read  a  fecond  time,  and  referred  to  the  mem¬ 
bers  of  thefe  counties,  and  afterwards  Mefhs.  Willin* 
and  Lollard  were  added, 

,  One  by  Mr.  Lewis ,  from  A.  Anderjon ,  an  infolvent 

debtor,  which  was  referred  to  Meffrs.  Willing,  Lewes , 
and  Salter .  5 

Another  by  Mr.  ALClay ,  from  two  hundred  inha¬ 
bitants  of  A  cr thumb e rland  county,  praying  a  removal  of 

tne  place  of  holding  elections,  in  one  of  the  election 
tMri&s. 

Col.  Piper  from  the  commiffioners  of  Bedford  coun¬ 
ty*  hating  force  difficulties  to  which  they  were  expofed. 
inafmuch  as  the  law  for  erecting  Huntingdon,  county 
did  not  determine  what  quota  of  tax  this°ncw  countv 
fhould  bear. 

hi  1.  Lewis,  from  Mrs.  Sarah  Caldwell ,  refpedhng  the 
n;is  or  a  confiocrable  number  of  certificates,  and  requeff- 
ing  the  houfe  to  allow  thejp  to  be  re-iflued,  upon  a 
proper  fecurity. 
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Mr.  Findley  1  from  feven  hundred  inhabitants  of 
] r'l  sflmor eland,  againd  the  bill  tor  erecting  a  past  ot 
V/alhln^ton.  Fayette ,  and  IVcfhnor eland  counties,  into  a 
feparate  county. 

Mr.  Lille 7,  lrom  Andrew  K uni ez*  refpecling  the  time 
of  a  fervant  mlified  during  the  late  war  •  which  wras  re- 
i erred  to  the  committee  ci  claims, 

Mr.  Maclay ,  from  a  number  of  inhabitants  of  North¬ 
umberland  county,  praying  aifo  an  alteration  in  their 
election  diftricf. 

Mr.  Lowry ,  from  A.  Lowes ,  relative  to  a  new  hy¬ 
draulic  machine  he  has  invented,  and  for  which  he 
withes  to  obtain  a  patent,  or  exclufive  right  by  law,  for 
a  number  of  years.  This  is  referred  to  the  committee 
on  the  petition  of  J .  Rumfey , 

Mr.  Lollar ,  one  from  Robert  Lejlie^  dating  fome  va¬ 
luable  improvements  in  conftrudhng  watches,  praying 
a  iimiiar  law.  This  is  referred  to  Meffrs,  Chapman , 
AUifon ,  and  Rittenhoufe . 

Mr.  C/ymer  reported  from  the  committee  appointed 
yefterday,  that  the  Council  be  directed  to  look  for  a 
convenient  place  for  a  gun-powder  magazine,  at  a 
proper  diftance  from  the  city,  and  negotiate  for  the  pur- 
chafe  of  the  fame. 

Mr.  Peters  reported  on  Capt.  John  Armflrongs  pe¬ 
tition,  forwarded  to  the  houfe  by  the  honorable  Su¬ 
preme  Executive  Council  with  their  me  hag  e  of  Satur¬ 
day  lad. 

After  which  the  houfe  proceeded  to  the  order  of  the 
day,  being  the  bill  for  reducing  the  price  of  lands  in 
the  new  purchafe. 

Mr,  Clymer  hereupon  reprefented  to  the  houfe,  that 
they  had  a  committee  on  this  bufmefs  in  c'onfequence 
of  the  meffage  received  on  Saturday,  and  he  thought  it 
•  would  be  decent  and  proper  to  defer  their  decifion  on 
this  meafure,  until  the  committee  reported  3  for  which 
reafon  he  moved  a  poffponement. 

Whereupon  the  biil  was  unanimoufly  podponed. 

A  letter  from  the  Vice-Prefident  and  Supreme  Ex¬ 
ecutive  Council,  with  its  inclofure,  was  received  and 
read,  as  follows  : 
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In  Council ,  Philadelphia „  6,  1788. 

Sir, 

BY  direction  of  the  board;  I  do  myfelf  the  honor 
to  tranfmit  to  you,  for  the  cohfideration  of  the  Gene¬ 
ral  Afiembly,  an  a£t  of  Congrefs  palled  the  4th  in  ft,  by 
which  the  United  States  reliaquifh  and  transfer  to  the 
Bate  of  Pennfylvania,  all  their  right,  title,  and  claim,  to 
the  government  and  jurifaicfion  of  the  tract  of  land  on 
Lake  Erie ,  which  the  ftate  has  agreed  to  purchafe  of 
the  United  States. 

By  accounts  received  from  Pitfburgh ,  a  pacific  difpo- 
fition  is  manifefted  on  the  part  of  the  Indians ,  and 
there  is  now  reafon  to  expedt  a  large  meeting  of  the 
northern  and  weftern  tribes,  at  Mujkingum ,  to  hold  a 
treaty  with  the  continental  commiftioners.  This  fa¬ 
vourable  opportunity  ought  not,  in  the  opinion  of 
Council^  to  be  miffed  ;  for  although  the  quantity  of 
land  in  the  triangle  purchafed  from  the  board  of  treafu- 
ry  cannot  be  afcertained  with  precifion,  before  the  ne- 
ceftary  lines  are  run,  agreeably  to  the  adl  of  Congrefs 
of  the  6th  day  of  June  laft,  yet  as  a  great  part  of  the 
ex  pence  attending  treaties  with  the  Indians  is  incurred 
by  cohering  and  furnishing  them  with  provifions, 
charges  which  in  this  inftance  may  be  avoided.  Coun¬ 
cil  therefore  earneftly  recommend  the  appointing  com- 
miftioners  on  the  part  of  this  ftate  to  attend  the  enfuing 
treaty,  for  purchafing  from  the  Indians  who  may  ap¬ 
pear  to  have  juft  claims  to  the  fame,  the  whole  of  the 
triangle  aforefaid,  as  nearly  as  the  bounds  of  the  lame 
may  be  afeertained  by  the  beft  information  which  can 
be  now  obtained. 

I  have  the  honor  to  be, 

With  great  refpedt, 

Sir, 

Your  moft  obedient,  and 
Very  humble  fervant, 

P.  MUHLENBERG. 


The  honorable  Thomas  Mifflin,  Efq< 
Speaker  of  the  General  JJfembly . 


“'•r' 
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By  the  United  States  in  Congrefs  ajfembled.  Sept.  4,  1788. 

On  the  report  of  the  committee ,  confijhng  of  Mr.  Dane, 
Mr.  Sedgewick,  and  Mr.  Madifon.  to  whom  was 
referred  a  motion  of  the  Delegates  of  Pennfylvama. 

WHEREAS  it  appears  that  the  board  of  treafury, 
in  conformity  to  the  aft  of  Congrefs  of  the  6th  of  junt 
latt  have  entered  into  a  contract  with  tne  Delegate., 
of  Are  ftate  of  Pennfylvania ,  in  behaif  of  the  laid  irate, 
for' the  tradt  of  land,  bounded  eaft,  agreeably  to  the 
ceflioir  of  weftern  territory,  by  the  dates  ou  Maffacmi - 
fetts  and  New-York-,  fouth  by  Pennfylvania-,  north 
and  wvft  by  Lake  Erie  and  whereas  under  thefe  ur- 
cumftances  it  will  be  expedient  to  the  date  ot  Penny.- 
vania,  to  hold  and  exercife  jurildidtion  over  the  tract 
aforefaid.  Thercioic, 

Refolved,  That  the  United  Sates  do  hereby  rehn- 
quiflr  their  right,  title,  and  claim,  to  the  government 
and  jurifdiaion  of  the  faid  tract  of  land,  to  the  date  of 
Penntylvania  forever.  And  it  is  hereby  ueciareo  and 
made  known,  that  the  laws  and  public  acts  ot  thciaui 
ftate  (hail  extend  over  every  part  of  the  fame  tract. 
all  intents  and  purpofes,  as  it  the  fame  had  been  on - 
ginally  within  the  charter  bounds  of  the  faid Uzie 
Provided  That  the  inhabitants  ot  the  fa  id  tract:  Ira! 
be  maintained  in  all  the  privileges  which  the  oilier  ci¬ 
tizens  of  the  faid  ftate  of  Pennfylvama  are.now  or  may 

hereafter  be  conftitutionally  entitled  to  enjoy. 

CHARLES  THOMSON,  Secretary. 


After  which  the  menage  and  act  of  Congrefs  veers 

referred  to  the  committee  appointed  yelt" 
bufinefs,  on  motion  of  Mr.  Findley,  a 

were  added  to  this  commute,  viz.  Menrs.  PeteiszM 

A  Mr.  Clytner  called  for  the  fecond  reading  of  the  pe¬ 
tition  of  the  Society  of  German  Roman  Catholicks, 
praying  to  be  incorporated;  and  on  his  motion  1 
ordered.  That  they  have  leave  to  bring  in  a  bill  tor 

that  purpofe,  vvhich  ws  .  v , 

read  the  fil'd:  time,  and  ordered  to  he  on  tne 
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Mr.  Ala  clay  called  for  the  reading;  of  the  petition 
from  Perm  and  Beaver  town  (hips,  refpe&ing  an  altera¬ 
tion  in  the  ele&ion  diftridt,  which  was  referred  to 
Meffis.  hlaclay ,  White ,  and  Findley  ;  as  was  the  one 
Itoiti  tv  bit  e-beer  and  IVajhington  townfhips,  together 
with  that  prefented  this  morning  by  Mr.  Maclay ,  they 
all  being  on  the  fame  fubjedh 

B.  Moored  petition  was  committed  to  Meffrs.  Hubby  ^ 
Clark ,  and  McDowell. 

ine  report,  relative  to  the  gun-powder  magazine,, 
y/as  called  up  for  a  fecond  reading  :  when  Mr.  IVt Lean 
laid,  that  it  was  a  1  abject  he  did  not  underhand;  but, 
before  the  report  was  agreed  to,  he  fhould  be  glad 
to  be  informed  if  the  ground  and  magazine  were  to 
be  procured  at  the  public  expence. 

iVir.  Clymer.  k  es,  Sir,  it  is  intended  robe  pro¬ 
cured  at  the  public  expence,  or  how  is  a  magazine  to 
be  bent  and  reo-ulated. 

^  A  _  O 

hyr.  NP Lean  moved  to  poflpone  the  report,  be¬ 
came  he  thought  the  houfe  had  hardly  had  time  to 
make  up  their  minds  in  going  into  this  expence.— 
ilcudes,  the  magazine  is  intended  for  the  ufe  of  the 
merchants,  who  import  that  article,  and  not  for  the 
u  e  of  tnc  date  at  lage;  and,  therefore,  thofe  ought 
to  hear  the  burthen,  who  are  to  participate  in  the 
benefit. 

.Mr.  Lymcr,  1  lie  Gentleman,  Mr.  Speaker,  fays 
true,  that  the  magazine  is  ufed  by  the  merchants,  - 
and  perhaps  principally  lo.  But  they  pay  for  it,  and 
pay  dearly  too,  to  the  Hate  officer,  for  every  calk  of 
powder  w  hich  is  lodged  there,  and  placed  under  his 
protection. 

i  he  quedion  of  poflponement  was  decided  in 
the  affirmative,  and  the  report  wras  poftponed. 

i  he  report  on  the  petition  of  Capt.  John  Armjlrong 
was  read  a  fecond  time,  wherein  the  committee  had 
dated  to  the  following  purport :  That  the  (late  had  al¬ 
ready,  by  adorning  the  debts  of  the  United  Slates  due 
to  her  citizens,  involved  herfeJf  in  a  truly  Alarming  fi- 
xuation:  that  to  accumulate  a  greater  1  urthen  when 
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every  day  convinced  us  more  and  more  of  our  imbe¬ 
cility,  occaiioned  by  the  preilure  of  thele  extraneous 
weights,  was  what  was  hardly  to  be  expedited  of  the 
houfe.  Though  the  merit  oi  Capt.  Armjlrong  flood 
pre-eminent,  and  deferved  every  acknowledgment  that 
a  generous  country  could  make,  yet  the  circumffances 
of  the  date  were  fo  embarrafted  as  totally  to  preclude  a 
poffibility  of  favoring  him  in  the  mode  rcqudted  in  his 
petition.  Befide,  as  the  door  was  now  (hut  againft  the 
admiffion  of  fuch  claims,  it  would  be  extremely  impo¬ 
litic  to  open  it  again.  Whereupon  they  fugged:  that  It 
be  Refolv@d,  that  the  houfe  deem  it  inexpedient  at  this 
time  to  comply  with  the  application  of  Captain  John 
Armjlrong  to  the  honorable  the  Supreme  Executive 
Council,  and  by  them  tranfmitted  to  this  houfe, 

Mr.  Wynkoop  would  be  glad  to  know  what  was  the 
ohjefl  of  Captain  Armjlrong’ s  application  before  he 
voted  on  the  report  •  whereupon  his  petition  was 
read,  and  dated,  that  he, was  pofiefied  of  continental 
fecurities,  which  he  willied  to  place  in  the  Pennfyl - 
vania  funds,  and  requeuing  as  a  citizen  to  be  indulged 
in  this  particular. 

The  queftion  was  taken  on  the  resolution  propoied 
in  the  report,  and  carried  nem.  con .  in  the  affirma¬ 
tive. 

Mr.  Clymer  called  for  the  fecond  reading  of  the 
report  on  the  part  of  Philip  Dick  and  his  Wife,  who 
had  lodged  a  fum  of  money  in  the  (late  treafury,  to 
pay  off  a  bond  under  the  old  tender  law,  poilponed 
o  March  8th*. 

Mr.  Peters ,  The  houfe  will  recoiled,  when  this 
fubyect  was  la  ft  before  them,  that  the  propriety  of  a 
general  bill  was  mentioned  ;  and,  I  am  of  opinion. 
Sir,  a  general  bill  would  be  the  only  one  that  could 
fatisfy  the  houfe,  as  there  have  been  a  variety  of  in- 
itances  of  ineffectual  payments  made  under  the  ten¬ 
der  law.  But  here  arifes  another  confideration, 
which  I  fubmit  to  the  wifdom  of  the  houfe,  refund¬ 
ing  the  money  which  was  depofited,  will  bring  on  a 

*  See  debate  on  this  report,  Vol,  III,  page  no, 
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confiderable  addition  to  the  public  debt;  and  it  may 
be  thought  proper,  that  thole  people,  who,  by  fuch 
conclude,  were  in  purfuit  of  great  advantages,  fhould 
take  the  confequences  to  themfelves. —  Though,  if 
the  flare  were  to  fhare  in  thole  advantages,  perhaps 
they  ought  to  partake  of  the  inconvenience  ;  yet  it 
is  well  enough  for  us  who  reprelentthe  Hate  to  con- 

O  t  A  0  r0  1 

fider  her  fltuation  and  circmnltances  :  but,  u  the  mo¬ 
ney  is  to  be  refunded,  it  ought  to  be  done  by  a  ge¬ 
neral  law,  to  which,  perhaps,  I  would  not  object, 
though  at  prefent  it  does  not  flrike  me  as  very  agree¬ 
able 

Mr.  Lewis.  I  apprehend,  fir,  that  if  this  report  is 
adopted,  and  it  fhould  be  finally  determined  to  pay 
the  petitioners  in  a  certificate,  what  the  amount  or¬ 
chis  continental  money  fhall  be  found  to  he  by  the 
fcale  of  depreciation,  that  the  date  will  be  encumber¬ 
ed  with  a  confiderable  debt,  without  any  juil  or  ade¬ 
quate  reafon,  as  this  wall  be  a  precedent  for  nume¬ 
rous  other  claims  on  firnilar  accounts. 

Whoever  has  attended  the  courts  of  juftice,  not  on¬ 
ly  in  this  city,  but  in  the  fever  a  1  counties  throughput 
the  Hate,  mull  have  obferved  that  it  is  the  pradiceof 
the  courts  to  fet  afide  fuch  tenders  as  were  not  made 
cxa&ly  conformable  to  law,  and  in  many  inftances, 
on  trial,  thefe  tenders  are  found  not  to  be  legal  ■ 
wherefore  it  may  be  reafonably  expected, that  their  ag¬ 
gregate  amount  would  be  a  onhderable  fum,  and  this 
burthen  on  the  date  will  be  the  coniequence  of  either 
a  general  law  to  include  every  cafe,  or  a  great  number 
of  laws  on  the  application  of  each  individual,  who 
finds  himfeii  thus  circum danced. 

I  faid  it  would  not  he  juft  to  enlarge  the  public  debt 
hj  a  meafure  of  this  kind,  and  however  hard  it  may 
be  con  fide  red  by  the  people,  in  this  fltuation  it  ooes 
not  appear  fo  to  me.  Where  is  the  perfon  but  knows 
the  amazing  depreciation  by  which  our  paper  money 
was  affected?  And  who  does  not  acknowledge  that 
when  it  was  fo  depreciated,  every  man  that  made  a 
tender  of  it  in  diicharge  of  an  honed  and  horn  fid t 
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contra#  had  a  profps#  of  gain  ?  that  in  (lead  of  paying 
a  fair  equivalent  for  what  he  had  received,  he  attempt¬ 
ed  to  defeat  that  common  diftributive  juflice  which  is 
due  to  all  men,  and  expected  to  accomplifh  his  pur- 
pofe  at  a  tenth,  twentieth,  thirtieth,  nay  in  fome  in- 
fiances,  even  a  fixtieth  part  of  what  equity  and  inte¬ 
grity  required  ?  If  by  adventuring  in  this  manner  he 
meant  to  draw  benefit  to  himfelf,  and  if  he  had  been 
fuccefsful  he  would  have  done  fo  in  a  very  confidera- 
ble  degree,  certainly  then  he  ought  to  bear  the  confe- 
quence  of  his  ill  fuccefs,  and  with  much  more  reafon 
than  his  neighbour,  or  perhaps  his  friend  to  whom  he 
made  the  unfuccefsful  tender. 

It  is  fir,  for  thefe  reafons  I  hope  the  report  will  not 
be  admitted. 

On  the  queftion — Will  the  houfe  adopt  the  report 
which  propofed  bringing  in  a  bill  directing  the  Comp- 
troler-General  to  iffue  a  certificate  for  the  reduced  a- 
mount  of  P.  Dick's  money,  lodged  in  the  treafury. 

It  pa(Ted  unanimoufly  in  the  negative. 

Dodlor  Logan  called  for  the  fecond  reading  of  John 
Franklin's  petition,  which  was  read  and  referred  to 
MefT.  Logan ,  Burkholder  and  Schott ,  who  were  diredeci 
to  enquire  into  the  fa#s  therein  let  forth,  and  if  necef- 
fary,  to  confer  with  Council  on  the  fubject. 

Mr.  Hubly  called  for  the  reading  of  a  petition  from 
the  inhabitants  upon  Caniftoga  Creek ,  praying  fome 
proper  regulations  may  be  made  with  regard  to  the  fifh- 
cries  thereon  ;  whereupon  it  was  ordered  that  the  pe¬ 
titioners  have  leave  to  bring  in  a  bill. 

The  petition  of  Agnes  Downey  was  committed  to 
MefTrs.  Beale ,  Clark ,  and  Flannaghan . 

'Fhe  petition  of  three  hundred  inhabitants  of  Wyo- 
?ning ,  prefented  the  4th  inft.  on  motion  of  Mr.  Schott , 
was  read  and  referred  to  the  Wyoming  committee,  and 
Mr.  Kreemer  was  placed  on  that  committee  in  the  room 
of  Mr.  Heifler  who  is  abfent. 

A  petition  was  prefented  and  read,  from  the  com¬ 
mittee  of  the  public  creditors,  prating  the  houfe  to  take 
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fame  meafuresto  redore  the  paper  money  of  this  date 
to  its  nominal  value,  which  was  referred  to  the  com-* 
mittee  appointed  yefterday  on  this  lubje£t. 

Adjourned  until  half  p,*ft  nine  o’clock  to-mcr~ 
row,  A.  M. 

Wednesday,  September  io,  1788. 

The  houfe  met  purfuant  to  adjournment. 

The  honorable  Adr.  Speaker  laid  before  the  houfe 
a  letter  from  D.  Rittenboufe ,  Efq.  hate  treafurer,  in¬ 
forming  the  houfe  that  he  had  20, cool.  pierced  and 
laid  off  ready  for  counting  and  burning  whenever  the 
committee  of  accounts  were  at  liefure  to  attend  the 
fame. 

Mr.  Lewis  prefented  to  the  chair  a  petition  from 
Lewis  Prabl ,  who  was  employed  in  repairing,  See.  arms 
during  the  late  war  ;  dating  the  lofs  of  a  confiderabls 
quantity  in  the  year  1777,  which  were  taken  by  the 
enemy,  and  praying  the  houfe  to  make  him  compenfa- 
tion  for  the  fame. 

Mr.  Aloore  prefented  one  from  a  number  of  the 
members  of  the  Prefbyterian  meeting  in  Tedriffin  town- 
fhip,  Cbejier  county,  praying  to  be  incorporated  ; 
whereupon  it  was  ordered  that  the  petitioners  have 
leave  to  bring  in  a  bill,  conformable  to  the  prayer  of 
their  faicl  petition. 

Agreeably  to  the  order  of  the  day,  the  houfe  refumed 
the  confideration  of  the  bill,  allowing  a  further  time 
to  the  officers  and  foldiers  for  obtaining  their  donation 
lands. 

The  Speaker  having  dated,  that  when  the  bill  was 
before  the  houfe  on  Thurfday  lad  that  fome  progrefs 
had  been  made  in  amending  it  and  filling  up  the 
blanks, 

Mr.  Lewis  faid  he  had  not  been  prefent  at  that  time, 
but  there  were  feveral  amendments  which  he  widied  to 
introduce  ;  indeed  the  whole  of  the  bill  dood  in  need 
of  great  corrections  to  make  it  tolerable.  The  enact¬ 
ing  claufe  runs  thus  : 

"Be  it  enattedfc c.that  it  fliall  and  may  be  lawful  for  all 
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2nd  every  perlon  or  perfons,  his9  he r  cr  iheir  legal  repre- 
feniatives ,  who  would  have  been  entitled  to  the  faid 
lands,  under  the  faid  recited  aft,  had  they  refpe&ively 
applied  for  the  fame,  within  the  time  therein  limited, 
yet  to  come  in ,  make  their  applications  as  aforefaid ,  and 
obtain  patents  of  confirmation  therefor ,  within 

after  the  palling  this  add,  but  not  afterwards,  any 
thino-  to  the  contrary  hereof  in  any  wile  notwithftand- 
ino-,°0f  which  public  notice  (hall  be  immediately  given 
by’the  Supreme  Executive  Council,  in  the  news-pa¬ 
pers,  and  the  drawing  and  patenting  (hall  then  forth¬ 
with  commence,  in  manner  and  form,  and  fuhjeft  to 
the  fame  terms  prescribed  by  the  recited  aft  aforefaid. 

Mr.  Lewis  would  have  the  words  in  Italic  ftruck 
out,  and  amended  fo  as  to  make  it  read  thus. 

Beitenafledfoc.thzt  it  fhalland  may  be  lawful  for  all 
and  every  perfon  or  perfons,  who  would  have  been  en¬ 
titled  to  lands,  by  virtue  of  the  faid  recited  aft,  ha 
they  refpe&ively  applied  for  the  fame,  within  the  time 
therein  limited,  or  their  heirs  or  devifees  to  make 
their  applications  for,  and  obtain  patents  of  confirma¬ 
tion  of  their  refpeftive  proportions  of  the  faid  land,  in 
like  manner  as  in  and  by  the  faid  recited  aft  is  direfted, 
within  one  year  after  the  paffing  this  aft,  but  not  after¬ 
wards,  any  thing  in  the  faid  recited  aft  to  the  contrary 
hereof  in  any  wife  notwithftanding,  of  which  public  no¬ 
tice  (hall  be  immediately  given  by  the  Supreme  Exe¬ 
cutive  Council,  in  two  or  more  of  the  news-papers 
publifhed  in  Philadelphia ,  Carlijle  and  Pittfburg, ,  and 
the  drawing  and  patenting,  and  all  other  matters  an 
thines  touching  or  concerning  the  faid  lanes .  and  tie 
claimants  thereof,  which  in  and  by  the  faid  recited  aft 
are  direfted,  (hall  then  forthwith  commence,  in  man 
ner  and  form,  and  fubjeft  to  the  fame  terms  pre  cn  e 

by  the  recited  a&  aforefaid.  . 

A  defultory  converfation  arofe  upon  the  word  Levi - 

fees  *  .  .  r  , 

Mr.  Lewis  obferved,  that  it  was  the  intention  ot  the 

lesiflature  who  paffed  the  act  directing  the  niode  o 
diftributing  the  donation  land,  to  prevent  the  foidiers 
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from  aligning  them  to  (peculators  for  an  inconfidera- 
(um  y  but  they  never  extended  it  to  depriving  them 
of  an  opportunity  to  leave  it,  by  will,  among  their 
children  5  and  uniefs  the  word  Devifee  was  inferted,  the 
prefent  law,  in  this  particular,  would  be  defe&ive’ 
Mr.  Peters  joined  in  fentiment  with  the  honorable 
member  from  the  city,  and  thought  it  right  in  the 
loime<  legislature  to  guard  the  poor  foldier  from  facri- 
iicmg  the  little  hard  earned  property  which  was  thus 
gi aimed  him,  fiorn  the  rapicity  of  fpeculators  who  prey- 
eo  upon  then  cultrefies;  but  bethought  it  hard  to  pre¬ 
vent  him  from  dividing  it  among  his  familv. 

ivdr.  L/dLene  was  of  opinion  that  the  ciaufe  was  per¬ 
fect  without  that  word,  and  therefore  its  addition  was 
unneceffary. 

Mr.  Lollar  expreiled  a  defire  to  have  this  law  as  cor- 
rdpondeni  to  the  original  as  poffible,  and  if  the  word 
devifee  was  a  natural  inference  from  it,  he  fhouki  not 
objedl  to  have  n  adopted. 

Mr.  Peters  read  the  former  law  to  fhcw  their  affinity, 
and  by  it  the  heirs,  executors,  andadminiftrators  of  an 
officer  or  foidier  were  entitled  to  the  land  ;  now  ex¬ 
ecutors  and  adminiftrators  could  not  take  it  for  them- 
/elves,  and  therefore  it  mud  refukthat  they  do  it  for 
the  devifee. 

Air* APLene  afked  if  a  child  of  five  years  old  was 
the  devifee,  how  was  he  to  come  here  and  make  appli¬ 
cation  for  the  land  ? 

Mr.  Peters  replied,  by  his  guardian  to  be  fure. 

Mr.  Findley  remarked,  that  it  was  ufual  under  the 
former  law  for  people  to  apply  by  their  attorney,  and 
he  believed  as  the  people  who  are  to  benefited  by  this 
law  l:ve  at  adiftance,  the  famepradiice  will  pretty  ge¬ 
nerally  prevail. 

A  queflion  was  taken  on  the  word  devifee ,  and  it 
was  agreed  to. 

Mr.  APL.cn e  moved  to  make  the  time  for  the  conti¬ 
nuance  of  the  add  fix  months  in  lieu  of  one  year. 

Mr.  Kennedy  thought  twelve  months  a  more  proper 
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term  than  fix,  and  therefore  fhould  vote  againft  the  al¬ 
teration. 

Mr.  Findley  was  of  opinion  the  houfe  would  deem  the 
amendment  lefs  exceptionable  if  they  confidered  that 
the  people  who  have  claims  to  make,  pretty  generally 
know  that  the  legislature  is  about  to  extend  the  time  for 
admitting  their  applications,  and  therefore  they  muilbe 
prepared  to  bring  them  forward  as  foon  as  the  decision 
of  the  houfe  fhould  be  announced.  And  in  addition  to 
this  confideration,  the  houfe  might  contemplate  how 
agreeable  it  might  be  to  the  next  houfe  to  have  this  fund 
difervgaged.  if  all  the  claims  were  exhibited  in'fix 
months,  the  next  legislature  would  perhaps  have  time 
to  apply  the  remainder  of  this  tract  to  very  beneficial 
nfes  whereas  if  the  term  fhould  be  for  twelve  months, 
it  would  throw  fuch  a  defirable  application  another  year 
further  off.  He  confidered  that  as  the  alarm  had  gone 
fo  much  abroad  on  this  fubjedl,  every  one  was  prepar¬ 
ed,  and  he  fawthat  confining  the  operation  of  the  law 
to  fix  months,  might  be  productive  of  advantages, 
whilft  extending  it  to  twelve,  might  be  attended  with 
feme  inconvenience. 

Mr.  M‘Lene  admitted  the  propriety  of  the  gentle¬ 
man’s  argument,  and  faid,  it  was  upon  Similar  reafons 
he  had  propofed  the  amendment. 

Mr.  Lewis.  If  we  were  fure  Mr.  Speaker,  that  ev¬ 
ery  officer  and  foldier  who  has  this  claim  upon  the 
date  was  a  fettled  inhabitant,  then  we  fhould  agree  with 
the  honorable  gentleman  from  Wejlmor^land  (Mr.  Find¬ 
ley)  that  fix  months  would  be  a  convenient  length  of 
time  :  but  when  we  confider  who  the  people  are,  and 
the  probability  there  is  of  their  being  fcattered  thro’  the 
leveral  dates,  and  on  the  wedern  waters,  it  appears  to 
me  probable  that  the  longed  period  is  fhort  enough  to 
allow  them  time  to  receive  the  information,  and  come 
forward  with  their  claims. 

While  we  are  making  this  law  we  ought  to  confider 
that  it  is  intended  for  the  benefit  of*//  who  are  entitled 
to  the  donation  lands,  then  let  time  for  all  to  come  in 
be  allowed  :  for  if  any  are  precluded,  I  do  not  fee  what 


>n  j 


DEBATES  OF  THE  GENERAL  ASSEMBLY 


is  to  weigh  with  a  future  houfe  to  prevent  their  paffing 
another  law  in  their  favor,  and  thus  will  the  time  of 
the  legiflature  be  unneceftarily  fpent,  and  the  money  of 
the  public  wafted. 

It  is  poflible  that  fome  inconvenience  may  arife  from 
the  lands  not  being  fold  during  the  next  year  ;  but  it 
was  fome  time  fince  the  law  had  expired  which  appro¬ 
priated  this  traft  of  country  to  that  ufe,  yet  it ‘had  not 
been  found  neceftary  to  divert  it  to  any  other  purpofe, 
nor  do  I  think  it  would  be  proper  until  the  firft  inten¬ 
tion  was  fully  fatisfied. 

The  morion  for  fix  months  was  put  and  loft. 

After  which  the  houfe  adopted  the  claufe  as  amend¬ 
ed. 

Some  alterations  were  made  in  the  preamble  to  the 
the  bill,  and  it  was  ordered  lobe  engrofted  for  the  pur¬ 
pofe  of  being  enadled. 

The  bill  refpedfing  -  he  fettlement  of  the  JVilmington 
lottery  accounts  was  read  over,  and  then  poftponed,  as 
the  houfe  were  not  prepared  to  make  fome  alterations 
which  Mr.  Petersfa ggefted  would  he  neceftary. 

The  fupplement  to  the  aft  dividing  IVaJhington  coun¬ 
ty  into  election  diftrifts,  was  alfo  read  over  and  poft¬ 
poned. 

Mr.  Clymer  called  for  the  fecond  reading  of  the  re¬ 
port  on  the  petition  of  Gunning  Bedford  and  others,  re- 
fpefting  the  balance  due  on  their  account,  for  erefting 
the  Triumphal  Arch,  in  Market- ftreet,  on  the  ratifica¬ 
tion  of  the  definitive  treaty  of  peace  between  Great - 
Britain  and  the  United  States . 

Mr.  Clymer  remarked  the  difagrceable  fituation  in 
which  the  petitioners  were  placed';  they  had  been  em¬ 
ployed  by  Council  in  this  bufinefs,  and  it  was  not  for 
them  to  enquire  whether  that  body  were  enabled  to 
pay  them.  If  the  work  fhould  have  exceeded  their  ef- 
timate,  or  coft  more  than  6ool.  allowed  by  the  legiila- 
ture  for  this  fervice,  they  were  not  fo  culpable  as  to  be 
punifhed  with  the  lofs  of  the  excefs.  Moreover,  if  the 
aftembly  evinced  a  difpofition  of  confining  the  expence 
of  an  undertaking  to  any  particular  fum,  it  would  fol- 
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J&w  of  a  confequence  that  the  public  work  would  be 
meanly  and  indifferently  executed  ;  and  as  this  mea~ 
fure  was  intended  by  the  legiflarure  to  redound  to  the 
honor  and  reputation  of  the  hate,  he  did  not  fee  for  his 
part  how  Council  could  leave  it  unfmilhed,  when  it 
required  only  a  fmall  additional  fumto  complete  it. 

Mr.  Fitzfimons  thought  that  the  treatment  which  the 
petitioners  had  heretofore  received,  was  not  only  a 
hard lhip  to  themfelves  but  dilhonorabie  to  the  hate, 
who  ought  not  to  refufe  payment  for  fervices  done  at 
their  requeft  ;  thefe  people  had  laid  out  of  their  money 
for  three  or  four  years,  and  he  hoped  that  the  houfe 
would  confider  it,  and  order  the  payment  of  the  ba¬ 
lance  due  on  the  account. 

It  did  not  appear  to  Mr.  Findley  that  any  body  was 
oppofed  to  the  report,  he  concurred  in  fentiment  with 
the  gentlemen  from  the  city,  and  had  no  objection  to 
thehufifiefs  going  forward. 

Whereupon  the  report  was  adopted,  and  a  commit¬ 
tee  appointed  to  bring  in  a  bill,  authorifing  the  Su¬ 
preme  Execntive  Council  to  draw  upon  the  treafurer 
in  favor  of  G.  Bedford ,  and  others,  for  the  fum  due  to 
them. 

The  houfe,  on  motion,  refolved  to  hear  counfel  for 
the  pilots,  againft  the  wardens  bill,  in  a  committee  of 
the  whole,  to-morrow. 

After  which  the  houfe  adjourned,  to  meet  to-mor¬ 
row,  at  nine  o’clock,  A.  M. 

Thursday,  September  n,  1788.. 

The  houfe  met  purfuant  to  adjournment. 

A  letter  was  received  from  the  Vice-Prefident,  en- 
clofing  the  petition  of  Jacob  Gerhart : 

-  1 

\ 

In  Council ,  September  iQth ,  1788. 

Sir, 

eC  I  have  the  honor  to  enclofe  you,  by  order  of 
Council,  for  the  confideration  of  the  General  Affem- 
bly  a  petition  from  John  Gerhart ,  one  of  the  collectors 
in  Montgomery  county,  whofe  cafe,  if  truly  ftated. 
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claims  the  attention  of  the  legiflature.  I  have  the.  ho¬ 
nor  to  he,  with  great  refpedi, 

Sir,  your  obedient, 

and  very  humble  fervant, 

P.  Muhlenberg. 

The  petition  of  Jacob  Gerhart  ftated,  that  the  com- 
miflioners  had  fent  to  him  as  collector,  a  tax. book, 
which  he  transferred  to  Morris  Davis  for  collection  : 
that  Morris  Davis  had  duly  collected  the  amount  of 
the  fame,  and  paid  it  into  the  treafury;  but  that  after- 
ward  two  other  books  got  into  Davis' s  hands,  intend¬ 
ed  for  the  petitioner,  and  charged  by  the  commiflion- 
ers  to  him,  of  which  there  is  a  confiderable  fum  in 
Davis's  pofTdlion,  and  for  which  the  commifli oners 
have  fued  the  petitioner.  He  therefore  prays  the  inter- 
pofuion  of  Council  to  get  the  adlion  difeharged,  as  he 
never  had  any  thing  to  do  with  thofe  books. 

Mr.  Clymer  prefented  the  petition  of  John  Cart ,  pray¬ 
ing  the  houfe  to  pafs  a  law  to  remedy  fome  defect  in 
his  title  to  certain  lots  of  ground. 

Mr.  Davifon  prefented  the  petition  of  a  number  of 
the  inhabitants  of  the  town  and  county  of  Huntington , 
contributors  to  the  eftablifhroent  of  a  public  fchool  in 
that  place,  requeuing  a  donation  of  land  fimilar  to  what 
has  been  obtained  by  other  feminaries  of  learning. 

Mr.  Hubly,  agreeably  to  leave  given,  introduced  a 
bill  entitled,  Afupplement  to  an  act  entitled.  An  act 
for  legulating  the  fisheries  in  the  river Canifioga. 

Mr.  Maclay ,  from  the  committees  on  the  petitions 
of  fome  of  the  inhabitants  of  Northumberland  county, 
reported  a  bill  entitled  “  an  a£t  for  erecting  the  town- 
lhips  of  Penn  and  Beaver ,  in  Northumberland  county, 
into  a  feparate  diftrid,  and  for  altering  the  place  of 
holding  the  eledtions  in  the  third  diftridt. 

The  houfe  then,  agreeably  to  the  order  of  the  day, 
took  up  for  a  third  reading,  the  bill,  entitled  u  an 
a£t  to  eftablifli  a  board  of  wardens  for  the  port  of  Phi¬ 
ladelphia ,  and  for  other  purpofes  therein  mentioned  J9 

They  thenrefolved  themfelves  into  a  committee  for 
the  purpofe  of  hearing  counfel  for  the  pilots,  againfl 
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fome  ciaufes  in  the  bill  ;  and  Mr.  Wynkoop  being  placed 
in  the  chair,  Miers  Fijher ,  Efq.  was  introduced,  and 
beo;an  his  addrefs  as  follows  : 

Mr.  Chairman,  I  am  employed  by  a  number  of  the 
pilots  of  the  bay  and  river  Delaware ,  to  appear  before 
this  honorable  committee,  to  reprefent  fome  objections 
they  have  to  the  warden’s  port  bill,  that  will  operate 
againd  them  and  againd  the  others  of  their  profefiion, 
if  the  bill  fhoukl  be  palled  in  its  prefent  form,  and  the 
blanks  fhoukl  be  filled  up  in  the  manner  which  the 
committee  of  merchants  of  this  city  have  given  them 
notice  they  mean  to  apply  for. 

The  port  of  Philadelphia ,  from  its  fituation  and  its 
highly  improved  date,  is  the  centre  of  commerce  for  a 
much  larger  trad:  of  country  than  that  part  of  Pennfyl - 
vania  which  trades  at  and  from  this  city.  Situate  on 
a  water  that  divides  three  {fates  ;  a  navigable  water  that 
bears  on  its  tide  a  domedic  and  foreign  commerce, 
which  mud;  be  afFe&ed  by  any  regulation  that  this  date 
fhall  adopt,  and  which  mud  affect  and  bind  drangers 
and  citizens  of  the  union,  who  are  not  reprefented  in 
this  houfe.  The  iegidature  will  therefore  be  careful, 
that  the  laws  founded  on  neceflity  be  not  carried  to  a 
greater  extent  than  that  neceflity  flaall  require. 

Of  the  kind  of  laws  that  bind  thofe  that  are  not  re¬ 
prefented,  the  impod  lav/  of  this  date  is  one;  this  a£t, 
laying  a  duty  on  foreign  goods,  affe&s  in  a  particular 
manner  all  that  part  of  New-Jerfey  laying  more  com- 
tiguous  to  the  waters  of  the  Delaware  than  to  that  of 
the  North-River .  The  whole  date  of  Delaware ,  who 
lends  her  produce  to  Philadelphia  for  exportation,  and 
Supplies  herfelf  in  exchange  with  fuch  foreign  articles 
as  her  neceflity  or  convenience  requires.  The  eadern 
fhore  of  Maryland ,  until  lately,  fupplied  herfelf  in  like 
manner  from  this  place.  Part  of  Virginia  and  North- 
Carolina.  This  impod  law  of  PennJ'ylvania  is  much 
complained  of  by  Jerfey  and  Delaware ,  and  the  eadern 
fhore,  becaufe  it  allows  no  draw-back  on  the  exporta¬ 
tion  of  fuch  foreign  articles  as  have  paid  a  duty,  unlefs 
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in  the  original 


exported  within  twelve  months, 
packages. 

The  bill  now  before  the  committee  will  be  fubjeft 
to  the  fame  complaints,  unlefs  it  i*  fq  wifely  formed 
and  modified  as  to  take  away  the  occafion. 

Ot  the  pilots  who  are  engaged  in  navigating  veflels 
on  the  Delaware ,  two-thirds  refide  without  this  lute, 
on  Cape- May ,  or  Lewis^Town  \  and  it  is  abfolmely 
tor  the  good  of  the  traeft  that  it  fhou  d  be  fo,  hecaufe 
if  is  impollible  to  know  at  what  time  veffels  may  arrive 
that  require  their  (kill  to  procure  them  fafety  ;  it  is 
therefore  effientially  necefTary  that  the  pilots  lhould  be 
upon  the  lea-cosh  with  their  boats  and  every  encou¬ 
ragement  ought  to  be  given  to  them  in  order  to  induce 
them  to  continue  their  unremitting  vigilance,  to  wait 
on  veflels  coming  from  fea,  and  carry  them  up  to  Phi¬ 
ladelphia . 

The  two  confiderations,  firft,  That  there  is  a  ne- 
ceffiry  for  exercifmg  fuch  an  extended  jurifdi&ion  as  I 
have  already  mentioned  ;  aud,  fecond,  That  if  necefla- 
rv  it  ought  to  be  exercifed  with  juftice  and  moderation, 
and  not  beyond  the  abfolute  neceffity — will  be  proper¬ 
ly  attended  to  by  the  legiflature.  But  t/lefe  two 
grounds,  firh,  That  the  citizens  of  ether  jlaies ,  not  re- 
prelented  here,  were  to  be  bound  by  our  laves  ;  and  fe¬ 
cond,  That  but  one  clafsoi  people  were  to  be  bound  by 
this  a& — were  the  confiderations  that  induced  the  pe¬ 
titioners  to  apply  to  be  heard  by  counfel,  before  it  fhculd 
be  palfed  into  a  law.  And  here  I  have  to  thank  the 
houfefor  thereadinefs  with  which  they  complied  with 
that  requeil,  and  permitted  me  to  advocate  the  caufe  of 
this  ufefu!  and  truly  valuable  body  of  mem 

Their  objections  to  the  bill  are  of  three  kinds.  The 
firfl  l  find  difficult  to  deferibe,  hecaufe  it  is  not  to  any 
thing  that  is  at  prefent  in  the  bill,  but  that  will  be 
there,  if  fame  of  the  committee  of  mercHarusTave  in¬ 
fluence  in  filling  up  the  blanks.  .  I  mean  efpecially 
that  one  which  refpe&s  the  price  of  pilotage.  * 

All  laws  that  limit  fh®  value  of  the  (kill  or  labour  of 


ny  particular  clafs  of  citizens,  ought  to  be  watchec 
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eve  of  jealoufy  ;  every  perfon  ought  to  have  a 
e  compenfation  for  his  fervices,  and  while  trade 


wdth  the 

reafonable  com  pen  fa 
is  free,  this  may  be  obtained.  After  fluctuating  from 
one  extreme  to  another,  a  reafonable  price  will  be  fixed 
upon.  But  there  are  fotne  profeffions  that  would  be 
dangerous,  if  they  were  left  to  extort  at  pleafure  from 
the  neceflity  of  their  employers  ;  therefore  it  has  been 
found  neceflary  to  limit  the  pay  of  many  ciafles  of 
people.  Befide,  the  public  convenience  may  be  offered 
as  an  argument  in  favor  of  limitation  in  feme  cafes. 

In  this  latter  clafs,  all  public  officers  are  limited,  ci¬ 
vil  cr  military,  who  have  fixed  falaries  ;  and  it  is  right 
it  (hould  be  fo,  that  the  public  may  know  and  provide 
for  what  they  are  to  pay,  and  the  officer  he  faiisfied 
that  the  price  is  worth  his  attention  and  fervices. 

In  the  former  clafs  are  all  thofe  officers  who  receive 
their  pay  in  fees  or  perquifites  ;  this  is  alfo  right,  be- 
caufe  if  they  were  not  limited  they  might  be  guilty  of 
great  extortion,  and  obtain  greater  fums  than  their  la¬ 
bour  is  worth.  And 

All  private  perfon s,  of  whom  the  people  mud  buy, 
or  mud  employ,  without  waiting  to  make  a  previous 
agreement.  Thus  bakers  and  innkeepers  amongft 
the  fellers,  and  hackney  coachmen,  carters  and  porters 
amongft  thofe  who  labour,  have  b^en  limited. 

The  legillature,  by  the  bill  before  them,  fuppofes  a 
neceffity  to  regulate  and  govern  the  pilots  plying  in  the 
bay  and  river  Delaware .  This  was  done  by  Jaw  in 
the  year  1769,  and  it  is  prefumed  juftiftable,  becaufe  as 
their  fervice  is  fo  neceffary  they  might  impofe  on  Gran¬ 
gers,  if  unreftri£ted  in  their  charge.  In  1377  another 
law  was  paffied,  limitting  the  pilots,  and  which  we  may 
have  oc  cation  to  turn  to,  in  order  to  fee  the  regulations 
which  it  contains.  The  pilots  never  denied  the  necef¬ 
lity  of  this  regulation  ;  all  they  wi fa  is,  that  fuch  a 
consideration  may  be  had  of  their  fervices  as  to  induce 
the  legillature  to  fix  upon  fuch  a  price,  as  will  enable  a 
man  to  live  decently,  who  follows  with  affiduity  his  oc¬ 
cupation. 

To  fix  principles  that  can  be  fupported  with  exae 
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proof,  will  be  impoffible.  It  will  be  my  duty  to  come 
as  near  it  as  is  practicable,  though  there  is  much  dif¬ 
ficulty  in  making  numerical  calculations  on  this  appear 
conclufive.  In  this  examination  I  propofe  to  confider 
the  following  points  : 

Fu ft.  The  rank  which  the  parties  to  be  limited  hold 
and  are  to  fupport  in  life. 

Second .  The  expences  neceffary  to  carrying  on  their 
bufinefs. 

cl  bird.  The  quantum  of  employ  that  the  port  affords 
compared  with  the  number  of  pilots,  and  what  that 
will  be  on  an  average  computation. 

Fourth.  The  ability  of  the  employee  to  pay. 

Fifth.  A  companion  between  the  fituation  of  pilots 
in  former  years  and  the  prefent  time,  and  between  them 
here  and  thofe  in  other  places,  where  their  prices  are  li¬ 
mited  at  the  prefent  time* 

I  think  it  will  be  neceffary,  in  order  to  enable  us  to 
decide  what  will  be  the  proper  pay  and  treatment  of 
any  clafs  of  people,  to  confider  the  rank  and  fituation 
which  they  hold  in  fociety,  for  we  all  know,  that  how¬ 
ever  equally  men  are  born,  that  ranks  and  degrees 
among!!  them  are  as  neceffary  to  conftitute  fociety  as 
the  different  fiories  of  a  houfe  are  to  form  a  building: 
and  on  comparing  thefe  two  things  we  fhall  be  able  to 
apportion  the  one  to  the  other. 

The  pilots  are  a  mod:  ufeful  and  refpedlable  body  of 
people,  and  their  knowledge  is  only  to  be  acquired  by 
the  attention  and  experience  of  a  great  length  of  time; 
without  them  no  navigation  can  be  carried  on  whilfl 
the  ports  and  harbours  of  all  countries  are  befet  with 
fuch  innumerable  obdacles  of  dioals,  rocks  and  bars. 
Pilots,  Mr.  Chairman,  arc  known  in  hifiory  as  far  as 
hifiory  extends  into  the  mod:  ancient  times,  and  ever 
were  a  reputable  chandler.  Herodotus  relates  that  a 
number  of  pilots  failed  out  of  the  Red  Sea ,  by  order  of 
the  king  of  Egypt ,  round  the  extreme  cape  of  Africa , 
and  coafted  along  until  they  entered  the  Mediterranean 
by  the  Monte  Calpe ,  and  fo  returned  to  their  native 
country  ;  but  Herodotus  himfelf  thinks  this  an  impefli- 
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bility,  and  docs  not  believe  it.  We  find  them  menti¬ 
oned  with  honor  fo  long  ago  as  the  Trojan  war.  Pali- 
nurus  who  accompanied  i Eneas  after  the  termination  of 
that  fad  cataftrophe,  and  the  total  ruin  of  his  country, 
in  fearch  of  a  more  hofpitable  region,  is  mod:  beautiful¬ 
ly  immortalized  by  the  poet.  I1  ailing  overboard  in  the 
n’mht,  he  is  mourned  tor  by  /Eneas  as  his  particular 
friend,  and  throughout  the  fourth,  fifth  and  fixth 
JEruad  is  mentioned  in  the  moil  refpedlful  manner.— 
The  Lucaniansy  who  murdered  him  on  his  reaching  the 
fhore,  are  vifited  with  a  phgue,  which  continued  to 
rage  until  his  manes  were  appealed  bv  a  tolemn  funeral 
and  tomb,  which  JEneas  tells  him  fhail  immortalize  his 
names  and  truly,  for  the  cape  hens  his  name  to  this 
day,  a  period  of  three  thouland  years :  it  is  a  promon¬ 
tory  in  Italy y  fouth  of  Naples. 

u  Etcrnumque  locus  Palinuri  nemem  arbebit 

By  the  laws  of  Rhodes  and \Qlerony  and  by  the  laws 
of  all  mercantile  dates  they  have  ever  been  cordidered 
as  a  refpedtable  and  refponfible  body  of  men.  By  the 
laws  of  England,  and  the  prefint  regulation  of  the  na¬ 
vy,  the  pilot  on  board  of  King's  (hips  is  to  be  treated 
well,  and  in  all  refpe&s  like  a  warrant  officer  :  fuch 
as  the  furgeoffis  mates,  &c.  In  private  fin  ips  he^  is 
next  to  the  captain,  nay,  in  pilot  water  he  has  the  foie 
command.  From  the  great  truft  neceffiarily  repofed  in 
them  they  ought  to  be  men  of  charadter,  experience, 
and  (kill,  in  the  nautical  art. 

By  the  laws  of  Qleron.y  it  a  (hip  was  loll:  by  the  ig¬ 
norance  of  a  pilot,  he  fhould  make  good  the  lofs,  or  if 
unable,  he  was  to  loofe  his  head.  By  the  laws  of  En¬ 
gland  they  are  refponfible  people,  and  fo  they  are  here  ; 
therefore  they  ought  not  to  be  coniidered  as  mere  lea- 
men  or  labourers.  If  we  take  this  idea  along  with  us, 
we  ihali  not  reduce  the  price  of  their  Ft  vices  fo  much 
as  to  render  them  incapable  of  maintaining  that  rank  in 
life  which  they  have  ever  held.  If  we  do,  the  perfons 
who  are  to  follow  this  profeffion  will  not  be  of  that  re- 
fpeftable  rank  of  people  which  they  were  heretofore ; 
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without  education,  without  manners,  they  will  degrade 
the  profedion,  and  ufeful  anil  refponfibU  men  wiUbs 
driven  from  it. 

I  fhall  endeavour  in  this  place  to  fhew  what  are  the 
expences  n  cehuy  to  carry  on  this  h a fi n e fs  with  repu¬ 
tation  and  intereft,  it  will  be  found  that  the  capital 
itock  is  equal,  nay  more  than  moil  mechanics  employ 
in  (hole  bufmefles  in  which  they  grow  rich  on  fhorc. 

„  *  °  carry  on  bufinefs  ufefully,  a  m after-pilot 
mould  have  a  boat;  the  nature  of  the  fervicc  requires 
it.  1  his  boat  cannot  be  built  and  fitted  out  for  a  lefs 
fum  than  300/. 

1  his  may  be  considered  as  his  flock  in  trade 
and  will  cod  him  in  wear  &  tar q  p.  ann.. abt. 

"I  he  boat  to  be  worn  out  in  ten  years,  is 
Wages  to  his  man  to  take  care  of  the  boat, 

&c.  at  nine  dollars  per  month ,  is  about 
C loathing  and  maintaining  two  apprentices, 
at  thirty-five  pounds  each,  is 
Interdl  of  the  cods  of  the  boat 


37 
3° 

40 

70 

38 


Total  expence. 
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A  tradefman’s  whole  capital  and  utenfils  coil  him  three 
hundred  pounds,  and  whofe  annual  expences  in  carry¬ 
ing  on  bufinefs  amounts  to  near  two  hundred  pounds, 
fhoukl  do  lomething  more  than  fupport  a  family  in  a 
rofpeclable  line  of  life  ;  he  ought  out  of  his  earnings  to 
have  a  little  flaff  to  lean  upon  in  his  old  age.  If  then 
tne  man  who  lives  on  fliore  out  of  danger,  ought  to  be 
thus  encouraged,  much  more  ought  the  pilot  whofe  ne- 
c chary  bufmqfs  is  carried  on  at  the  imminent  rifque  of 
Ids  life,  and  the  aimed  certain  iofs  of  his  conflitution, 
which  iooner  renders  him  incapable  of  continuing  his 
exertions  to  fupport  his  famiiy,  and  provide  that  prop 
fa  necedary  to  be  obtained  in  the  earlier  part  of  life  for 
the  fupport  or  his  faded  and  withered  old  age. 

I  lay  it  down  ns  a  maxim,  that  every  man  in  the 
community,  that  is  capable,  fhouid  render  fervices  to 
the  community,  and  for  which  they  are  bound  tore- 
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turn  him  an  adequate  fupport ;  that  every  community 
which  docs  not  provide  for  every  rank  of  which  it  is 
com po fed,  is  defective  ;  and  that  the  different  degrees 
of  pay  which  every  perfon  is  entitled  to  receive,  is  in 
proportion  to  his  (kill  and  experience,  and  the  time 
it  requires  to  obtain  them.  But  the  lowed:  labourer 
ought  to  obtain  fuch  pay  as  will  enable  him  to  fubfift. 

There  are  other  ciicumftances  neceffary  to  betaken 
into  confideration.  The  bufinefs  of  the  pilots  is  dan¬ 
gerous,  toilfqme,  and  uncertain  ;  they  beat  upon  the 
fea  twenty  or  thirty  leagues  from  the  land,  and  are  out 
fometimes  two  or  three  weeks  before  they  meet  veffeis 
for  all  their  hands.  Added  to  this,  their  bufinefs  is 
flopped  by  the  ice  three  months  in  the  year,  therefore 
their  whole  earnings  mud  be  made  in  the  remaining 
nine  months.  In  order  to  fix  what  is  an  adequate  pay 
for  a  mailer  pilot,  who  has  one  apprentice  capable  of  con¬ 
ducting  a  veffel  that  draws  12  feet  water  •  and  hippo- 
fmg  them  to  have  conflant  employ,  and  to  cairy  each 
a  veffel  up  and  down  in  a  week,  is  thirty-fix  pilotages  ; 
double  that  is  feventy-eight — let  us  eftimate  how  much 
they  could  earn  at  the  prefent  rate  of  pilotage.  In  or¬ 
der  to  come  as  near  the  truth  as  poftibly  can  be,  I  have 
made  an  eftimate  on  the  beft  information  I  could  ob¬ 
tain.  I  fuppofe,  then,  that  the  veffeis  now  employed 
in  the  port  of  Philadelphia ,  do  not  at  the  extreme  draw 
more  than  fifteen  feet  water,  and  the  lowed:  rate  to 
draw  feven  feet  ;  for  veffeis  under  fifty  tons  are  not 
obliged  to  take  pilots,  and  many  that  are  I  believe  go 
without  them.  Between  thefe  two  extremes  I  will  take 
eleven  feet  for  a  medium,  and  this  will  readily  be  ac¬ 
knowledged,  by  gentlemen  acquainted  with  the  fubjeft, 
to  be  a  very  high  calculation  :  eleven  feet,  at  12s.  6d. 
per  foot,  is  is  61.  17s.  6d.  fay  7I.  which  on  feventy- 
eight  pilotages  is  about  540k  or  550k  If  we  dedudl 
for  expences  200k  we  find  about  350k  left  for  their 
fupport,  and  as  a  fund  to  repair  any  accident  or  mis¬ 
fortune  that  may  accrue.  And  this  I  fhall  contend  is 
not  an  extraordinary  profit  ;  and  we  well  know  that  the 
family  of  a  pilot,  or  tradefman  of  equal  rank,  cannot  be 
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fupported  under  two  or  three  hunched  pounds  a  year 
and  there  ought  to  he  Tome  fupply  for  contingencies. 

I  mention  this  calculation  as  the  higheftand  the  mofit 
that  can  be  made  ;  but  it  will  be  found  that  there  is 
not  a  fofficient  number  of  veffels  enter  the  port  to  fop- 
ply  ail  with  employment,  moreover  they  are  liable  to 
fo  many  accidents,  to  fo  much  detention,  often  havino* 
to  lay  at  Reedy- IJIand  for  a  fortnight  together,  that  it 
m  ull  be  very  difficult  even  to  do  it  at  what  I  have  calcula- 
ed.  But  admiring  the  utmoft,  three  hundred  and  fifty 
pouncs  annually,  after  deducting  the  fopport  of  a  fami¬ 
ly,  is  not  a  fum  that  any  could  get  rich  upon.  If  they 
could  lay  by  fifty  pounds  annually,  in  twenty  years  they 
would  have  little  enough  to  prevent  the  wants  ©f  old 
age,  If  any  by  a  fopenor  care  and  attention  to  his  bu- 
fmefs,  and  by  good  luck,  have  been  able  to  do  this, 
others  muff  have  had  lefs,  and  many  are  at  this  time 
aamoil  ftarving  for  want  of  employment. 

W ecome  now  to  the  consideration  of  what  I  call  the 
Third  head.  I  have  a  certified  iifl  from  the  officer  of 
tonnage  of  all  the  pilots  who  have  certificates,  together 
with  their  rates.  In  order  to  make  this  of  ufe,  I  called 
on  a  number  of  the  pilots  to  inform  me  who  had  retir¬ 
ed  from  thevbufinefs,  who  had  apprentices,  and  thofe 
who  owned  beats,  or  trufted  to  the  boats  of  others  to 
put  them  on  board  and  take  them  off.  I  find  there 
are  eighty*  one  pilots  of  the  foil  rate,  thirty-two  of  the 
fecond,  and  fix  teen  of  the  third  ;  of  the  fir  ft  rate,  many, 
cither  from  age  and  infirmity,  or  from  their  being  un¬ 
able  to  make  a  fopport,  have  left  off  the  bufinefs  ;  of 
the  fecond,  many  are  gone  to  fea  as  mates,  or  in  fome 
other  character,  on  board  of  fhips  ;  and  the  others  have 
the  care  of  the  boats.  But  there  are  at  this  time  fifty- 
two  out  of  the  eighty-one,  who  are  actually  feeking 
their  livelihood  ;  thirteen  cf  the  fecond  rate,  and  one 
of  the  third  ;  which  with  ten  apprentices  of  the  find, 
fourteen  of  the  fecond,  and  twelve  of  the  third,  amount 
in  all  to  one  hundred  and  two.  Among  thefe  there 
are  twenty-three  boats,  fome  owned  by  one  mailer,  and 
forne  between  two  or  more  3  fome  of  thefe  boats  are 
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good,  and  fome  indifferent ;  but  they  average  among 
the  fix ty- fix  matters  at  about  three  to  a  boat. 

The  next  paper  on  which  I  found  my  calculation  is, 
from  the  arrivals  at  this  port,  from  which  it  appears, 
that  there  have  entered  at  wardens  and  tonnage-office, 
from  ift  January  1787  to  1788,  five  hundred  and  for¬ 
ty-nine  vefiels  fubjed  to  the  duties  of  tonnage,  and 
three  hundred  and  forty-nine  not  fubjed.  Since  ifl 
January  1 788  to  this  day,  there  appears  of  the  firft  kind 
three  hundred  and  eighty,  and  of  the  fecond  one  hun¬ 
dred  and  eighty- feven.  Thus  if  every  vefTel  that  could 
be  called  upon  was  to  pay  pilotage,  though  there  are  a 
number  that  pay  only  one  fourth,  having  fome  body 
on  board  that  can  do  the  bufinefs,and  the  coafters  who 
enter  fo  often  oniy  pay  once  a  year  :  I  fay,  was  every 
one  to  pay,  2nd  alike  number,  pro  rata ,  to  arrive  be¬ 
tween  this  day  and  the  end  of  the  year,  the  whole 
number  for  the  current  year  would  be  about  506  ;  to 
avoid  a  fradion  we  will  call  thefe  one  thoufand  pilota¬ 
ges,  and  thefe  at  7/.  each  is  7000/.  Dedud  from  this 
the  expence  of  twenty-three  boats,  at  200/.  each,  is 
4600/.  and  leaves  2400/.  to  be  divided  among  fixty-fix 
pilots,  which  is  under  40/.  each,  a  fum  wholly  inade¬ 
quate,  whether  we  ccnfider  their  rank,  their  trouble, 
or  reiponfibility.  I  thought  it  impoffible  when  1  firfl 
engaged  in  this  caufe,  to  demonftratc  a  fad  in  fo  fim- 
ple  a  manner  as  this,  and  at  the  fame  time  to  fo  fatisfac- 
tory  a  degree  as  I  truft  what  I  have  ftated  has  done. 
And  although  it  may  be,  that  fome  perfons  of  this 
profeftion  ate  enabled  by  fuperior  afliduity  and  advan¬ 
tages  to  fupport  their  families  decently,  yet  it  mutt:  cer¬ 
tainly  be  done  at  the  expence  of  the  others,  many  of 
whom  I  am  well  informed  have  no  other  mode  of  get¬ 
ting  bread,  than  by  watching  the  wharves,  and  ttepping 
on  board  of  fmall  veftels  when  they  are  about  to  depart, 
and  demanding  the  quarter  pilotage  for  going  without 
one. 

From  this  ftate  of  fads  it  appears,  that  their  num¬ 
ber  is  too  great,  and  greater  than  can  be  fupported; 
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hut  I  (hall  hereafter  make  feme  obfervations  on  this 
fubjedt.  At  preterit  I  (hall  only  remark,  that  it  is  a 
dangerous  expedient  in  any  government,  when  a  num¬ 
ber  of  people  are  accuilomed  to  earn  their  fupport  by 
any  line  of  life,  to  (lep  in  and  by  a  law  or  regulation  to 
reduce  them  to  defpair.  The  fuperior  wifdom  of  the 
legislature  will  recommend  lenitives,  and  i  utter  them 
to  diminifli  by  degrees,  which  muft  be  the  cafe  in  the 
prefent  inftance,  unlefs  the  commerce  or  the  pert  in- 
creafes  to  an  aftoniihing  height. 

The  next  point  which  I  mean  to  confider,  is  the 
ability  of  their  employers  to  pay  them  for  their  fervi- 
ces.  .Tins  we  apprehend  is  the  only  foundation  on 
which  a  diminution  can  be  expected. 

Here  indeed  a  held  opens  to  excite  our  com  pa  (lion, 
and  time  might  be  properly  fpent  in  drawing  the  me¬ 
lancholy  pidture  of  our  declining  commerce.  I  (hall 
mention  feme  or  the  cauBs  which  have  been  produc¬ 
tive  of  this  evil,  in  order  to  demonftrate  that  it  cannot 
be  charged  upon  any  fault  of  the  pilots. 

'The  decay  of  our  trade  is  feen  and  acknowledged  by 
every  man  who  has  any  knowledge  of  the  mercantile 
part  of  the  city  of  Philadelphia ,  or  is  the  lead:  converfant 
therein. 

The  eaufes  of  this  decline  may  be  many,  but  two 
of  them  appear  to  me  more  confpicuous  than  others. 

ifL  The  fmall  quantity  of  country  produce  that  is 
7101V  brought  to  market. 

20.  The  lofs  of  our  carrying  trade. 

Before  the  revolution  we  were  carriers  for  not  only 
a  great  part  of 1 jerfey ,  Delaware ,  and  Maryland ,  but  the 
weficrn  country,  beyond  the  Sufquehanna ,  brought  to 
this  city  as  the  only  market  where  a  price  could  be  ob¬ 
tained  for  their  commodities,  all  the  produce  they 
could  fparc.  But  fome  regulations  of  trade  were  en  - 
tcred  into  by  the  committee  of  merchants,  on  an  at¬ 
tempt  of  the  Britijb parliament  today  aduty  on  the  im¬ 
portation  of  tea,  paper,  and  window-glafs,  in  the  year 
1769,  which  was  productive  of  the  non-importation 
agreement.  On  this  occafion  the  merchants  and  pec- 
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pie  of  Maryland,  con  fide  ring  the  number  of  the  (laves 
they  had,  and  the  difficulty  of  cloathing  them,  permit¬ 
ted  the  importation  of  coarfe  goods  for  thefe  purpo- 
fes;  indeed,  they  admitted  clothes  fit  enough  for  the 
yeomanry  of  any  country.  The  canlequence  of  tins 
was,  that  the  merchants  Philadelphia ,  with  their  capi¬ 
tals,  imported  for  them  thefe  articles  into  the  then  lit¬ 
tle  village  of  Baltimore.  This  gave  fucb  a  hidden  ad¬ 
vantage  and  elevation  to  that  place,  that  from  this  cir- 
cumftance  and  its  convenience  to  the  Sufquekanna^  it  is 
likely  to  become  the  mod  dangerous  rival  of  Philadel¬ 
phia ,  and  has  already  diverted  the  produce  of  the  weil- 
ern  country  to  that  rout.  Added  to  this  is  the  decline 
of  agriculture  in  thefe  parts — which  are  fo  much  in  the 
vicinage  of  Philadelphia ,  that  they  mu il  continue  to 
trade  here. 

Whatever  may  have  brought  on  this  decline,  whe¬ 
ther  the  enormous  taxes  which  have  depopulated  the 
Atlantic  (bores,  and  driven  our  farmers  to  the  weftern 
waters  ;  or  the  impolitic  regulations  of  trade  made  A’ - 
fore,  during ,  or  fince  the  revolution,  by  merchants ,  com- 
~ mi t tees ,  or  the  legiflature  ;  or  to  whatever  elfe  people 
may  be  inclined  to  attribute  it — hill  the  pilots  are  not 
to  blame.  No  neglect  of  their’s,  has  cauled  the  navi¬ 
gation  of  the  Delaware  to  fall  into  difrepute  ;  they 
have  purfued  their  bufinefs  with  equal  and  unremitting 
care  and  affiduity,  and  we  never  hear  of  their  lofing  a 
veffiel,  but  when  the  length  and  violence  of  a  (form  be¬ 
comes  an  irrefiftible  apology.  We  take  it  then  that 
to  what  ever  caufe  the  decay  of  trade  is  attributed,  the 
pilots  ought  not  to  he  punifhed.  It  would  he  hard, 
thcrefereto  reduce  their  price, which  is  already  fo  final), 
and  they  are  equally  involved  in  the  common  calamity, 
and  equally  fuffer  with  the  merchants,  the  flupwrights, 
the  frniths,  and  other  tradefmen  dependant  upon  com¬ 
merce. 

And  what  help,  let  me  a fle,  will  the  little  redudlion 
propofed  afford  the  merchant. 

At  1  os,  per  foot,  a  veffiel  of  fourteen  feet  will 
coif  7/, 
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At  the# prefen t  price  of  12s.  6d.  to  twelve  feet,  and 
20s.  after,  file  will  coil  9/.  5 s. 

The  ftnall  fum  of  45s.  is  therefore  to  be  favecl  to  the 
merchant,  upon  a  freight  of  200  tons,  out  of  the  hard 
earnings  of  the  pilot;  for  mercantile  knowledge  will  rea¬ 
dily  allow  aveffel  drawing  fourteen  feet  of  water  will  be 
of  more  than  that  meafurement.  And  if  the  veflcl  is 
of  twelve  feet  the  difference  is  but  30s.  and  that  upon 
onehund.cd  and  fifty  tons.  So  that  however  unable 
the  merchants  are  to  bear  their  many  burthens,  of 
which  they  juftly  complain,  yet  I  think  this  is  not 
one  that  they  ought  to  put  off  upon  a  body  of  people  of 
frill  Ids  ability  than  themfelves. 

.This  now/  brings  me  to  my  lafl  point,  a  comparifon 
of  the  former  fituation  of  our  pilots  with  their  prefect, 
and  of  the  prefect  with  that  of  other  pilots  in  the  neigh¬ 
bouring  ft  ttes. 

Firji.  In  thehigheft  commercial  profperity  this  coun¬ 
try  ever  knew,  in  1773,  pilots  were  regulated  by 
a  law  limiting  their  wages  to  ten  /hillings  per  foot ,  up 
to  fourteen  feet,  and  twenty  /hillings  per  foot,  for  every 
foot  above  :  during  that  time  we  were  in  poffdfion  of  a 
carrying  trade  to  and  from  the  Brtii/h  IV ef -Indies,  to 
London  and  other  Englifh  ports :  large  burthenfome 
veffels  were  employed  :  we  were  vifited  by  the  Portu- 
guefe  and  Spaniards,  with  veffels  of  great  draught  of  wa¬ 
ter,  and  others  who  come  in  fearch  of  our  wheat  and 
flour,  which  fupplied  the  Mediterranean,  and  many 
parts  of  Europe .  Had  the  trade  continued  as  it  was 
then,  they  would  not  have  been  diffatisfied  ;  they  were 
then  able  to  maintain  themfelves  reputably.  Baltimore 
was  but  an  inconfiderable  village,  and  the  vaft  produce 
now  carried  thither  fer  exportation  w7as  all  brought  to 
this  city  ;  our  experts  were  fo  great  as  to  keep  bills  of 
exchange  fifteen  per  cent,  below  par.  In  1775,  at  the 
beginning  of  the  late  revolution,  when  the  non- impor¬ 
tation  agreement  was  entered  into,  the  feene  was  chans:- 
ed :  that  trade  ceafed,  and  from  that  time  until  the  end 
of  the  war  pilots  had  but  little  and  precarious  bufmefs. 
The  inlets  cf  Virginia,  Maryland ,  and  J^fey,  received 
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the  fin  all  vefiels,  which  were  the  mod  numerous ;  the 
large  ones  were  few,  and  for  the  mod  part  took  a  De¬ 
laware  phot  in  fome  Ration  during  the  voyage,  fo  that 
there  was  little  occafion.  for  boats  :  And  here  let  me  te- 
mark,  3 hat  of  ail  the  boats  which  belonged  to*the  bay 
before  the  war,  not  one  furvived  it.  rl  hey  were  either 
fold  as  ufelefs,  for  trifling  dims,  taken  by  the  enemy 
or  refugees  who  ufed  to  enter  our  capes  with  impunity, 
or  they  were  lb  ft  or  worn  out,  fo  that  upon  the  return 
of  p«ace  they  had  as  it  were  to  begin  the  world  anew. 

The  regulations  of  the  law  of  1773  were  wholly  in¬ 
adequate  to  the  formation  of  ufeful  pilots,  and  were 
therefore  diflegarded,  and  owing  to  the  various  caufes 
already  mention  d  their  numbers  were  reduced  to  few, 
fo  that  when  the  trade  of  the  port  began  to  revive  in 
1770,  the  ball  was  at  their  own  foot.  1  hey  demand¬ 
ed  afterward  fuch  high  wages  as  clearly  (hewed  the  ne~ 
Ceflity  of  a  legal  limitation.  They  then  obtained  four 
dollars  per  foot  to  twelve  or  fourteen  feet,  and  fix  dol¬ 
lars  for  every  foot  above,  and  fo  (mail  was  their  num¬ 
ber  that  they  were  unable  to  conduct  all  the  trade  of 
the  port,  and  it  frequently  happened  that  feveral  vellds 
were  content  to  follow  a  leader,  and  pay  him  pilotage 
for  fo  doing.  It  might  be  cafy  feen  that  fuch  extrava¬ 
gant  pay  as  this  would  encreafe  the  profefTors  of  the 
bufinefs,  and  the  wardens  were  induced  to  lay  down 
fuch  a  number  of  buoys  and  other  marks,  that  much 
facilitated  the  navigation,  after  which  it  required  lets 
experience  to  pafs  examination  ;  and  the  ueiire  01  tne 
wardens  to  encreafe  the  number  of  the  pilots  at  that 
time  fo  much  wanting,  readily  admitted  thofe  who  hail 
any  abilities.  People  were  glad  to  put  their  children  to 
a  profefRon  which  was  reputable,  and  at  the  fame  time 
fo  well  provided  for.  Thefe  circuiiiftances  have  en- 
creaied  them  in  a  few  years,  that  their  numbers  have 
arrived  to  one  hundred  and  twenty  nine,  of  which  a 
hundred  and  two  are  fee  king  a  living  in  the  bufinefs. 

They  arc  (landing  in  each  others  way,  and  it  1  may 
be  allowed  the  expreflion,  affi fling  to  ftarve  one  ano¬ 
ther,  Nor  was  it  long  that  they  enjoyed  the  prosperous 
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ftate  they  were  in,  for  as  fail  as  their  numbers  encreaf- 
cd  their  wages  was  reduced.  The  wages  was  fettled 
by  a  regulation  of  the  committee  of  merchants  on  the 
yth  of  Aprils  1786,  by  mutual  confent:  this  was  twelve 
£ billing s  and fix  pence  to  twelve  feet,  and  twenty  /hillings 
for  every  foot  above.  And  for  foreigners  not  [peaking 
Englifh,  fifteen  and  twenty- five  j hillings .  Under  this  a- 
greement  they  have  been  contented,  and  hope  that  they 
fhall  not  be  reduced  to  their  old  low  wages,  while  them- 
felves  are  in  debt,  their  boats  unpaid  for,  and  while 
they  are  buffering  in  other  refpecls  in  the  fame  propor¬ 
tion  as  the  merchant,  the  fhipwright,  and  the  fmith, 
by  the  decreafe  of  trade,  and  the  fmall  fize  rather  than 
the  number  of  veil  els  uiing  cur  potts. 

We  come  now  to  the  fecond  part  of  this  article,  viz. 
a  comparifon  of  their  iituation  with  the  pilots  of  New- 
Yorkand  Charlefton,  the  only  ports  on  this  continent 
that  I  can  learn  have  limited  their  pilots. 

I  believe  the  pilotage  of  Chefapeake  bay  wall  admit 
of  no  regulation,  from  the  variety  of  navigation,  and  the 
feveral  pilots  that  are  to  be  put  on  board,  few  or  none 
being  adequate  to  the  whole  bay  and  its  numerous  rivers 

The  regulations  of  Charleflon  are  fmiilarto  ours,  thofe 
of  New -York  I  think  fuperior. 

It  will  be  neceffary  to  point  out  to  the  country  gen¬ 
tlemen  the  difficulty  of  thefe  navigations,  that  they 
may  be  enabled  to  proportion  the  pay  to  the  trou¬ 
ble. 


The  Delaware ,  from  the  Capes  to  Philadelphia ,  is 
about  oiie  hundred  and  twenty  miles  ;  the  mouth  is 
about  twenty  miles,  it  is  called  feven  leagues,  but  that 
is  too  much  ;  and  within  it  is  near  forty  miles  acrofs, 
fo  that  you  cannot  fee  land  from  the  channel  on  either 
lide,  unlefs  the  weather  be  clear.  The  di  dance  from 


Reedy  l j  land  up  is  about  feventy  miles,  iaterfperfed  with 
dangerous fands  and j hoals,  with  narrow  channels  through 
them.  The  lien  and  Chickens  and  Overfalls  ;  Browns , 
Boyds  Shoal ,  and  Mu/k-melon  Flats ,  to  the  weft  warn. 
Bradywine  Shears ,  Fourteen-feet  Bank ,  and  Upper  Mid¬ 
dle.  for  the  middle  ground.  And  the  Ledge  and  Crews 
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Shoal,  to  the  eaftward  :  So  that  the  whole  pa;; age  is  ob- 
ftructed.  Then  there  is  the  Fl'ogger,  Bombay-book 
Shoals, and  Dunk’s  Bar  ;  among  which  die  channels  are 
difficult  to  find,  and  even  then  are  difficult  to  keep,  ora 
account  ot  the  crofs  fet  of  the  tides.  So  that  tncio  is  a 
conftant  neceffity  of  keeping  the  lead  going,  becaufe  ve¬ 
ry  diftsnt  head  lands  are  frequently  deceitful.  Let 
the  committee  confider  the  perpetual  anxiety  and  watch¬ 
ing,  both  day  and  night,  of  the  pilot,  who  is  here  in¬ 
truded  with  a  very  confiderable  property  of  the  mer¬ 
chant,  together  with  his  refpcnfibility. 

A  paffage  up  and  down  may  be  eftimated  at  twenty 
days,  though  it  is  poffible  and  has  been  made  in  the 
light*  of  one  days  fun;  but  when  thiscircumftance^  takes 
place  the  veffel  muft  take  young  flood  at  the  Capes, 
and  with  a  leading  wind  file  may  keep  it  under  foot  un¬ 
til  file  gets  up  to  the  city.  Veffels  have  alfo  gone  to 
fea  without  letting  go  an  anchor. 

Although  it  is  poffible  to  do  it  in  one  day,  yet  it  is 
what  feldom  happens  ;  if  it  is  performed  in  two  or 
three  days  it  is  reckoned  very  good.  But  it  is  a  con¬ 
ftant  practice  during  the  fall  and  fpring  feafon  for  vef¬ 
fels  not  to  leave  Reedy  IJland  while  the  wind  is  eafterly 
at  any  point  between  north  and  fouth,  for  if  they  put 
to  fea  with  this  wind  they  are  upon  a  lee-fhore,  for 
which  reafon  they  frequently  lay  fix,  eight,  and  tea 
days,  or  more,  waiting  for  other  winds  at  this  feafon, 
when  the  nioft  veffels  are  coming  and  going,  by  which 
the  opportunity  of  the  pilots  is  greatly  leffened. 

Now  let  us  compare  this  navigation  with  Cbarhjlon ; 
thediftance  from  the  bar  toto  the  city  is  twelve  miles, 
and  crofting  the  bar  is  one  mile,  lo  lliort  a  diftance  that 
you  can  always  fee  from  one  to  the  otner.  Here  are 
never  failing  land  marks  ;  the  winds  at  w’eft  and  north 
are  fair  to  go  out,  and  eaft  and  fouth  are  fair  to  come 
in.  - 

And  this  is  ft-ldom  more  than  one  tide’s  work,  unlefs 
the  wind  be  a-head,  or  blowing  very  frelh.  The  bar 
is  one  mile  wide,  and  the  principal  difficulty,  for  their 
are  but  three  courfes  all  the  way.  Yet  for  this  the  p 


DEBATES  OF  THE  GENERAL  ASS  EM  M  lY 


56 

Jots  are  allowed  more  than  half  the  price  a  iked  for  the 
Dela  ware  bay  and  river,  ten  times  as  long  and  full  of 
difficulties.  Capt.  Alii  bone  informed  me,  that  when  he 
pa  d  fifteen  (hillings  per  foot  here,  it  was  but  twice  as 
much  as  he  paid  at  Charlefiown  ;  from  which  I  con¬ 
clude  that  the  pilots  of  Charlefiown  are  better  paid  for 
their  fervices  than  thofe  that  ply  in  our  bay. 

We  well  now  draw  a  compnifon  between  the  pilot¬ 
age  of  New- York,  and  Delaware  :  and  here  we  find 
the  difiance  from  Sandy-Hook  to  the  city  about  thirty 
miles  in  all,  all  which  difiance  is  deep-water  and  a 
good  channel,  the  middle  grounds  are  not  dangerous, 
and  one  wind  will  carry  you  the  whole  di fiance  up  or 
down,  and  fome winds  both.  7  here  has  been  more 
infiances  than  one  of  two  pilotages  being  carried  in  the 
lame  day  ;  their  price  is  6s.  Y  ork  currency  per  foot, 
or  three  quarters  of  a  dollar,  and  2os.  a  bottom  as 
they  term  it  for  every  veffel  drawing  above  nine 
feet  ;  fo  that  their  iituation  is  much  more  advanta¬ 
geous  than  ours.  And  that  this  is  the  cafe  will  ap¬ 
pear  from  a  view  of  their  boats.  7\he  boats  of  the 
Delaware  pilots  are  but  indifferent,  if  compared  with 
thofe  of  Chariefton  ;  the  reafon  is,  that  they  have  not 
the  ability  to  go  to  fuch  an  expence,  for  certainly 
convenience  and  emulation  would  produce  better 
boats  if  they  could  afford  them. 

I  have  now  gone  through  my  reafoning  on  this 
fubjeCt,  and  permit  me  to  {fate  them  generally,  in  a 
few  words,  that  they  may  not  be  loft  by  being  dilated 
in  the  manner  I  have  found  it  neceffary  to  deliver 
them. 

Fine,  then,  the  committee  will  confider  if  the  limit¬ 
ations  are  neceffary,  and  not  carry  it  beyond  that  ne- 
ceffity.  And  fecond,  to  determine  this,  they  will 
confider  the  rank  which  the  parties  have  to  fup- 
port  in  life,  and  the  ability  of  their  employers  to  make 
them  a  fuitable  compenfation  for  their  fervices.  If 
thefe  fay  they  are  fullering  inconveniences,  let  it  be 
remembered  that  the  pilots  are  doing  the  fame  in 
common  with  every  per  foil  dependent  upon  com- 
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mcrcc  ;  but  do  not  now  reduce  their  pay  To  low  as  to 
prevent  the  pollibility  of  their  getting  a  livelihood  by 
the  profeffion  to  which  they  have  dedicated  their  whole 
lives.  But  let  commerce  be  reftored  to  the  hate  of  177 3* 
and  they  will  voluntarily  and  with  joy  confent  to  the 
redu&ion,  and  rcioice  with  their  fellow  fufferers  that 
their  ills  are  at  an  end. 

Mr.  Fijher  wifhed  now  to  proceed  to  make  fome  ge¬ 
neral  remarks  upon  the  bill,  which  did  not  apply  par¬ 
ticularly  to  the  caufe  of  his  clients  ;  but  this  being  deem¬ 
ed  improper  by  Mr.  Fitzfimons  and  Mr.  Peters ,  Mr. 
Fijher  readily  confented  to  forego  them.  After  which 
he  proceeded  to  inform  the  committee  of  fome  altera¬ 
tions  which  the  petitioners  wifiied  might  be  introduced 
into  the  bill. 

By  the  7th  fe&ion,  the  certificates  formerly  granted 
to  the  pilots  are  to  remain  valid  ;  on  which  he  obferved 
that  there  were  many  pilots  now  licenfed  who  are  not 
properly  qualified.  That  as  people  alter  in  a  courfe  of 
years,  provifion  fhould  be  made  for  a  periodical  exami¬ 
nation  and  return  of  the  certificates,  fo  that  the  people 
may  not  continue  longer  in  office  than  they  deferve,  and 
befide  their  number  is  much  too  great. 

The  difficulty  of  navigating  veffels  manned  by  fo¬ 
reigners,  not  fpeakingthe  Vernacular  language,  is  great, 
and  therefore  fome  provifion  Ihould  be  made  to  com- 
penfate  the  pilot  for  this  extraordinary  trouble,  as  was 
agreed  to  by  the  committee  of  merchants  in  April, 

1786.  < 

The  9th  fe<5tion  affixes  the  price.  To  this  they  wiih 
an  amendment,  as  pilots  are  limited  not  to  take  more 
than  a  given  price  for  their  fervices,  fo  is  it  reafonable 
to  prevent  any  of  them  from  getting  employment  at  a 
fcarce  time,  by  taking  lefs.  This  is  but  equal  juftice  ; 
let  them  be  limited  both  ways,  this  is  neceflary,  becaufe 
they  are  fo  numerous  as  to  go  from  wharf  to  wharf,  and 
when  one  pilot  is  engaged  at  the  limited  price,  another 
circumvents  him  and  offers  to  go  for  lefs,  in  order  to 
get  rid  of  expenfive  lodgings,  and  enter  into  free  quar- 
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ters  ;  fo  that  although  he  gets  but  little  money  he  is 
content.  The  pilots  wilh  me  to  propofe  an  amend¬ 
ment  to  this  claufe. 

Mr.  Fitzfmions  and  Mr.  Peters  both  objected  to  the 
counfebs  being  permitted  fo  formally  to  introduce  a- 
mendments.  They  thought  there  was  wifdom  and  dis¬ 
cretion  enough  in  the  houfe  to  rectify  what  they  were 
convinced  were  faults  in  their  own  work. 

Mr.  M‘Lene  thought  it.  heft  for  the  counfel  to  fugge/l 
amendments  where  he  thought  them  neceffary.  But 
the  honorable  Mr.  Speaker  thought  it  ought  to  be  done 
without  formality  ;  otherwife  the  precedent  might  be 
productive  of  mifchief.  The  gentleman  could  certain- 
Jy  ufe  a  more  proper  language  :  for  example,  they  with 
fuch  an  amendmeut  to  this  claufe,  or  an  alteration  to 
fuch  an  effeCt  ;  but  to  introduce  them  thus  formally, 
was  without  doubt  unparliamentary ♦ 

Mr.  Fijher  acknowdedged  he  had  feme  doubts  of  the 
propriety,  and  had  mentioned  them  formerly,  but  he 
would  not  give  the  committee  trouble.  He  then  dated 
t lie  wifh  of  rhe  pilots  to  be,  the  lofs  of  licence  for  any 
one  taking  lefs  than  the  limited  price. 

SeCtion  15th  determines  the  pay  of  pilots  carried  off, 
and  the  penalty.  Upon  this  fubjeCt  bethought  it  pro¬ 
per  to  recur  to  the  arguments  before  ufed  refpeCting  the 
rank  and  flation  of  pilots,  a  refpeCtable  and  u ft ful  body 
of  people,  who  ought  to  be  reafonably  encouraged  ;  and 
he  contended,  that  as  the  claufe  now  (food  in  the  bill, 
any  matter  of  a  veffel  might,  to  gratify  his  malice, 
carry  off  a  pilot  again  ft  his  will,  and  be  liable  to  pay 
only  the  fmall  monthly  wages  which  the  bill  (hall  al¬ 
low,  and  which  his  fervices  may  indemnify  the  captain 
fully  for. 

A  pilot  ought  not  to  be  carried  offagainft  his  will  at 
all.  If  the  captain  cannot  let  him  aihore  to-day  he 
may  to-morrow.  And  he  laid  it  down  as  much  an  im¬ 
plicit  condition,  on  the  broad  bottom  of  relative  duty, 
that  the  pilot  fliould  be  fet  a-(bore  at  the  Capes,  as  that 
the  pilot  (hall  conduft  the  [hip  to  the  Capes  ;  nor  is  this 
fo  bad  for  the  captain  as  for  the  pilot,  for  if  the  pilot 
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negleds  his  duty  helofeshis  certificate.  Ifthe  captain 
cannot  fet  him  afhore  either  in  the  pilot  boat  or  his  own 
boat  when  he  firft  gets  to  the  Capes,  let  him  beat  till 
he  can  or  pay  the  pilot  damages. 

The  pilot  thou  Id  therefore  have  moderate  wages,  at 
any  rate, even  if  carried  oil  by  necefiity,  whether  a  pilot 
boat  attends  him  or  not.  And  if  he  is  carried  of  wil¬ 
fully,  when  he  might  be  fet  a-lhore  or  put  into  a  boat, 
or  an  inward  bound  veil'd,  let  a  penalty  accrue. 

By  the  16th  fed  ion,  If  any  pilot  duly  qualified  (hall 
negled  or  refufe,  on  due  notice  given  him  to  aid  and 
a  in  ft  any  Ihip  or  veftel  which  fhall  be  in  diftrefs,  then 
on  due  proof  of  the  fame,  he  is  to  forfeit  his  certificate; 
at  the  fame  time  all  contrads  made  hy^  pilots  with  mas¬ 
ters  of  vefiels  in  diftrefs,  are  declared  null  and  void. 
This  principle  is  right  in  general,  and  when  it  is  reci¬ 
procal  it  cannot  be  contradided.  But  cufes  may  hap¬ 
pen  where  it  might  be  wrong.  In  the  time  of  a  vio¬ 
lent  ftorm,  the  danger  may  be  very  great,  and  although 
influenced  by  humanity  they  may  be  willing  to  rifque 
their  lives  for  the  falvation  of  their  fellow  creatures, 
yet  they  may  wifh  their  families  to  be  infured  againft 
want,  or  the  lofs  of  their  property  ;  they  may  think  a 
boat  may  be  loft  in  the  attempt,  when  they  hope  to 
efcape  by  fwimming.  Let  the  law  therefore  in  luch 
cafe  admit  a  contrad  to  infure  them  againft  the  lofs  of 
property,  and  all  will  be  right,  leaving  a  compenfation 
to  a  future  fettiement. 

There  was  one  other  obfervation  which  he  wifhed  to 
make,  and  that  was,  that  vefiels  arriving  late  in  t lie 
fall  are  fometimes  obliged  to  ftop  at  Reedy-lfland,  and 
are  detained  all  winter ;  in  this  cafe  it  frequently,  and 
almoft  always  happens,  that  the  cape  pilots  would  be 
glad  to  return  to  their  families,  if  there  be  no  profpedf 
of  getting  up  in  a  reafonable  time.  Their  detention  is 
expenfive,  if  long,  to  the  owners,  and  inconvenient  to 
themfelves,  therefore  on  their  fafe  mooring  a  fhip  at 
Reedy- IJlaud,  and  waiting  a  few  days  to  form  a  judg¬ 
ment  whether  there  is  any  likelihood  of  getting  to  Phi¬ 
ladelphia  ^  let  them  return  if  the  winter  is  fo  fet  in  as  to 
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give  no  profpetft  of  getting  up  for  a  mouth  or  tw©,  and 
Jet  them  be  allowed  full  pilotage  for  bringing  her  fo  far, 
and  flaying  by  her  a  few  days  until  the  captain  has 
made  up  his  jud  gment ;  they  will  thereby  be  eafed  of  a 
difagreeable  abfence  from  their  families,  and  the  own- 
ers5of  the  expence  of  detaining  them  an  uncertain  time. 
But  if  there  is  a  profpedl  of  getting  up  earlier,  let  them 
flay  on  board,  leaving  their  ccmpenfaticn  for  the  detenti¬ 
on,  to  the  determination  of  the  wardens,  as  is  provid¬ 
ed  in  the  bill. 

Mr.  Fijher  having  recapitulated  in  a  few  words,  the 
foregoing  arguments,  he  concluded  them  by  fubmitting 
with  pleafure  the  caufe  of  his  clients  to  the  wifdom  and 
equity  of  the  legiflature. 

Mr.  Fitzfirnons  enquired  what  number  had  concurred 
in  not  being  permitted  to  take  a  lower  price  than  was 
limited. 

Mr.  Fijher  did  not  know  exa£lly,  but  all  that  he  had 
feen  on  the  fubjedf  had  this  much  at  heart :  he  fuppof- 
ed  about  thirty  had  declared  thefe  fentimepts,  though 
only  about  twelve  had  called  upon  him. 

Mr.  Fitzfirnons  had  made  the  enquiry,  becaufe  he  had 
heard  it  was  difliked  by  fome,  though  he  believed  the 
fuggeftion  of  having  the  wages  limited  both  ways  came 
from  himfelf,  at  lead  he  had  never  known  that  any 
perfon  entertained  the  idea,  until  he  mentioned  it  to 
fome  of  the  pilots  himfelf;  he  juft  remarked  this  in  or¬ 
der  that  the  houfe  might  be  in  fome  degree  acquainted 
how  far  that  body  of  people  agreed  in  this  particular. 

The  committee  now  arofe,  and  the  honorable  Mr. 
Speaker  refuming  the  chair,  the  chairman  report¬ 
ed - That  the  committee,  agreeably  to  the  order  of 

the  houfe,  had  heard  counfel  for  the  pilots againft  feme 
claufes  in  the  wardens  port  bill.  After  which 

Adjourned  until  half  paft  nine  o’clock  to-mor* 
row,  A.  M, 

Friday,  September  l2thy  1788. 

The  houfe  met  purfiiant  to  adjournment. 

Mr,  Davifion  prefented  a  petition  from  a  number  of 
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ihe  inhabitants  of  Huntington ,  on  the  waters  of  Ockw'uk 
creek,  praying  that  it  may  be  made  a  public  high¬ 
way.  .... 

Col.  Lnvry  reported,  from  the  committee  appointcu 

on  that  part  of  the  mednge  which  related  to  the  pur- 
chafe  of  the  trad  of  land  on  lake  Erie. 

Mr.  Peters.  This  report  contain^  nutter  of  the  greet¬ 
ed  importance,  and  requires  difpatch;  as  the  treaty  with 
the  Indians  is  about  commencing,  and  it  will  be  necef- 
fary  for  commiflioners  on  the  part  of  Pennfylvania ,  to 
attend  the  fame.  I  fhall  therefore  move  for  a  fecond 
reading  of  the  report :  which  being  read  a  fecond  time, 
it  was  moved  to  commit. 

As  thedefeription  of  the  bounds  of  this  trad  of  coun¬ 
try  in  the  report  differed  from  what  are  mentioned  in 
the  relolution  of  Congrefs,  granting  the  fame  to  Ptun+ 
fylvania . 

J\4r.  Peters  rofe  to  explain  why  this  difference  had 
been  made.  Under  the  refolution  which  direded  the 
geographer  of  the  United  States  to  furvey  this  triangular 
piece  of  country,  the  lines  are  more  particularly  deferib- 
ed,  being  the  north  boundary  of  Pennfylvania ,  and  wed 
boundary  of  Ncw-Tork ,  joined  by  the  margin  of  the 
lake,  than  they  are  in  the  refolution  of  cellion  ;  there¬ 
fore  the  committee  thought  themfelves  authorifed  to  cle- 
feribe  particularly  the  trad  which  the  date  meant  to  re¬ 
ceive,  as  it  could  not  affed  the  contrad,  when  we 
have  accepted  the  bargain,  to  deferibe  what  it  is  we  ac¬ 
cept  of. 

Mr.  Lollar  thought  that  if  the  words  of  the  refolu¬ 
tion  did  not  grant  the  navigation  of  the  lake  luys, 
inlets,  &c.  on  the  coad  :  it  would  be  improper  to  in* 
fert  it  in  the  report  of  the  houie,  becaufe  luch  an  inlet - 
tion  would  not  convey  the  right  thereto. 

Mr.  Lewis  widied  thebudnels  to  proceed  without  de¬ 
lay,  but  the  fubjed  certainly  required  fome  conliderati- 
on.  Either  the  lines  of  this  trad  are  deferibed  with 
fufficient  accuracy  in  the  refolution  of  Congrefs,  or 
they  are  not.  If  they  are,  then  our  proceedings  ought 
not  to  deviate  from  them :  if  they  are  not  deicribed  with 
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accuracy,  we  ought  to  condder  what  ought  to  be  done 
to  perfect  it:  but  as  the  report  is  juft  come  in,  a  little 
time  may  be  proper.  I  therefore  lhali  move  the  pcft- 
ponement ;  to  which  Mr.  Peters  declared  he  had  no 
obje&ion — And  the  report  was  podponed. 

On  motion  of  Mr.  Clyrner ,  the  bill  for  incorporating 
the  fociety  of  Ge  rman  Roman- Catholics ,  was  read  a  fe  - 
cond  time,  and  ordered  to  be  tranferibed  and  pub- 
-  hfhed. 

Mr.  Fitzfimons  gave  notice  to  the  houfe,  that  to-mor¬ 
row  he  meant  to  call  up  the  bill  for  the  regulation  of 
audhons  and  vendues. 

On  motion  of  Mr.  Lollar*  J.  Gerharfs  petition  was 
referred  to  Meffrs.  Logan ,  Riffe  and  Loilar. 

Mr.,  Mad  ay  called  for  the  fecond  reading  of  the  bill 
refpe£Hng  the  Election  Diilrids,  in  Northumberland 
county. 

Mr.  Logan  called  for  the  fecond  reading  of  Colonel 
Ojivald's  addrefs  and  memorial,  read  September  $th, 
and  after  the  reading  thereof,  Doctor  Logan  then  pro¬ 
ceeded  : 

The  houfe,  Mr.  Speaker,  will  recoiled  that  there 
was  not  much  bulinefs  before  them  when  I  moved,  by 
fpecial  order  to  have  the  memorial  read  a  fecond  time, 
the  day  it  was  introduced:  I  conceived  it  was  a  matter 
of  very  great  importance,  and  therefore  was  defirous 
that  the  committee  might  have  all  the  time  that  was 
polhble,  in  order  to  purfue  their  enquiries.  However, 
fome  gentlemen  thought  it  improper  at  that  time  to 
proceed  to  the  commitment,  becaufe  it  had  not  been 
long  on  thp  table.  1  have  waited  ever  fmee  thinking 
that  fome  gentleman  would  call  it  up,  if  they  were  fa- 
tisfied  it  had  laid  over  long  enough,  but  as  that  has 
not  been  done,  I  think  it  now  my  duty  to  put  thebufi-^ 
nefs  in  train,  in  order  that  full  opportunity  may  be  giv¬ 
en  to  bring  forward  the  charges :  and  l  think  it  the 
duty  of  the  legiflature,  as  the  guardians  of  the  rights 
and  liberties  of  the  people,  to  examine  with  candour 
and  attention  the  complaints  and  grievances  of  our  con¬ 
diments.  Whatever  may  be  my  opinion  with  regard 
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tc  the  liberty  and  licentioufnefs  of  the  prefs,  or  with 
regard  to  the  conduct  of  the  perfon  whofe  application  is 
before  us,  I  caitnot  but  wifh  to  do  juftice  to  him,  and 
every  one  elfe ;  and  on  thefe  motives  it  is,  that  I  fliall 
move  the  commitment  ot  the  addrefs. 

Mr.  Lewis.  I  doubt,  Mr.  Speaker,  whether  the 
honorable  gentleman’s  (Dodlor  Logan)  motion  is  pro¬ 
per,  yet  I  grant  that  as  a  fubjedt  of  confiderable  impor¬ 
tance,  the  matter  mentioned  in  the  memorial  ought  to 
be  inquired  into  ;  but  then,  fir,  1  confider  that  the  , houfe 
fet  in  the  nature  of  an  inqueft  or  grand  jury  of  the 
ftate.  And  as  an  inqueft  or  grand  jury, I  confider  that 
they  are  to  fet  themfelves,  and  not  to  delegate  their 
power  to  others.  This  I  take  it  was  the  practice  in 
Hopkinfon’s  cafe,  and  I  believe  it  proper  on  every  occa- 
fion  of  this  kind,  that  the  whole  hcufe  fhould  enquire 
and  examine  for  themfelves,  and  hear  the  witnefles  on 
oath.  And  as  I  wifh  the  enquiry  to  go  forward  in  the 
moft  fair,  open,  and  public  manner,  I  fhall  move,  in 
ftead  of  committing,  that  the  houfe  order  the  charges 
contained  in  the  memorial  to  be  enquired  into  at  the 
bar  of  the  houfe. 

Mr.  Fitzfmons  was  perfedtly  of  opinien,  that  there 
would  be pn  impropriety  in  committing  the  memorial. 
Every  member  of  the  houfe  was  well  acquainted 
with  the  objedt  of  commitment  ;  it  was  on  all  occafi- 
ons  nothing  more  than  to  be  ascertained  of  the  truth 
of  the  falls,  for  the  opinions  of  committees  have  no 
weight  with  the  houfe.  But  this  memorial  juftly  fays 
it  ftates  fadts  of  public  notoriety  ;  nor  is  it  doubted  by 
any,  that  Col.  Ofwald  was  fentenced  to  fine  and  impri- 
fonment  ;  that  he  fuffered  in  confequence  the  con¬ 
finement,  and  that  his  fine  was  remitted  by  council. 
Thefe  fadfs  are  all  admitted  •,  then  of  what  ufe  can  the 
committee  be  of,  or  what  information  are  wre  to  receive 
from  them  that  we  are  not  in  pofieiiion  of  already.  But 
as  the  fubjedl  is  of  great  public  importance,  let  the 
whole  be  tranfadfed  in  a  more  public  manner  than  in  a 
committee  s  therefore  let  the  examination  be  at  the  bar 
of  the  houfe. 
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Mr.  AbLcne.  Although  the  gentlemen  have  fa  id  fo 
much  againft  the  commitment,  yet  I  think,  fir,  that  it 
may  be  proper ;  and  if  it  had  been  agreed  to,  I  did  mean 
to  move,  in  inftru&ion  to  the  committee,  that  they 
ihould  report  the  proper  time  and  mode  of  going  into 
this  bufmefs  ;  and  certainly  gentlemen  will  not  be  op- 
pofed  to  this. 

Mr.  Logan  fubmitted  to  the  better  judgment  of  the 
houfe,  what  was  proper  to  be  done;  his  only  view  was 
to  have  jufheedone  in  the  deciilon  which  the  houfe 
would  make  ;  and  as  a  number  of  his  fellow  citizens 
exprefted  a  great  deal  of  anxiety  about  it,  he  thought  it 
ought  to  be  decided  as  foon  as  poftible,  He  knew  that 
the  opinion  of  committees  had  no  weight  with  the  houfe, 
and  therefore  it  it  was  deemed  more  advifeable  to  have 
the  examination  at  the  bar,  he  fhould  chearfully  con¬ 
cur,  and  as  it  appeared  the  more  eligible  mode,  he 
withdrew  his  motion  for  commitment. 

Mr.  Peters  had  been  inclined  to  approve  of  the  com¬ 
mitment  of  the  memorial,  believing  this  to  be  the  lirft 
inflan ce  of  the  kind  that  had  occurred  fince  the  revolu¬ 
tion  ;  but  as  there  appeared  in  the  books  to  be  a  prece¬ 
dent,  he  fhould  hke  to  accommodate  the  proceedings  on 
this  occafion  to  thofe  which  had  been  purfued  on  that, 
and  therefore  wilhed  the  houfe  to  be  informed  from  the 
minutes  what  thofe  were. 

Whereupon  the  clerk  read  over  the  minutes  of  Nov. 
21  d,  1780,  Nov.  30th,  December  id,  4th,  5th,  and 
6th;  from  which  it  appeared,  that  a  committee  had 
been  appointed,  who  reported  the  form  and  manner  of 
proceed ufe,  and  that  the  houfe  agreed  to  h  ear  the  par¬ 
ries,  and  examine  for  triemfelves. 

Mr .  APLene  thought  from  the  minutes,  which  had 
juft  been  read,  that  there  did  not  appear  to  be  any  im¬ 
propriety  in  committing,  and  therefore  he  would  move 
the  commitment,  and  was  in  hopes  it  would  be  agreed 
to  by  the  houf*. 

Mr.  I'ifrzfnmns  had  fecon.ded  the  motion  of  his  wor¬ 
thy  colleague,  and  thought  it  a  fhorter  and  better  way 
of  determing  the  bufmefs  ;  but  if  the  haufe  were  de- 
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termined  upon  committing,  he  fhould  fay  no  more.-— 

Mr.  Lewis  would  objedt  no  turther  to  tbe  commit¬ 
ment,  ifitwasfor  the  purpofe  which  the  honorable 
gentleman  from  Franklin ,  (Mr.  AFLene)  had  menti¬ 
oned  ;  but  he  was  decifively  of  opinion,  that  the  buu- 
nefs  ought  to  be  condu&ed  in  an  open  and  public  man¬ 
ner.  and  that  the  decifion  fhould  be  as  fpeedy  as  circum- 
ftances  would  admit.  But  he  hoped  the  commitment 
of  the  memorial  would  be  for  the  fpecial,  as  it  was  the 
declared  purpofe,  of  reporting  the  time  and  mode  or 

proceeding.  , 

Mr.  Clymer  tho’t  the  gentleman  who  wifned  the  com¬ 
mitment  had  better  expreffed  the  purpofe  in  his  moti¬ 
on,  and  move  that  the  memorial  be  committed  for  the 
purpofe  of  propofing  the  time  and  manner  of  proceed¬ 
ing  in  the  examination.  .  . 

Mr.  M'Lene  had  declared  it  was  his  intention,  when 

the  houfe  had  agreed  to  commit,  to  move  the  inftruc- 
tions  he  had  mentioned. 

Mr.  Kennedy  feconded  the  motion  of  Mr.  M  Lency 
for  the  commitment,  and  befide,  he  had  his  doubts 
whether  the  prefent  houfe  had  time  to  give  the  fubjedt 
that  important  difeuflion  which  it  deferved  and  requir¬ 
ed,  for  he  thought  that  too  much  care  could  not  be  ta¬ 
ken  in  the  prefervation  of  the  liberty  and  happinefs  ot 
the  citizens  of  Pennfylvania .  Nor  did  he  believe  that 
the  commitment  could  prevent  the  houfe  from  taking 
the  fulleft  and  beft  method  of  inveftigating  the  fubject, 
becaufe  the  committees  were  always  obedient  to  the  di¬ 
rections  of  the  houfe. 

Mr.  Clymer  could  not  reconcile  it  to  himfell  to  com¬ 
mit  generally,  becaufe  it  gave  the  committee  a  com- 
mand  over  the  whole  bufinefs.  If  the  houfe  agreed  to 
commit,  and  fhould  afterward  refufe  the  inftruction 
which  the  member  from  Franklin  (Mr.  4 Lene)  de¬ 
clared  he  meant  to  move,  furely  the  committee  had  the 
memorial  entirely  before  them,  anrd  if  they  made  an 
improper  report,  fubjedl  to  debate  and  contention,  the 
time  might  thereby  be  fo  much  procraftinated  as  to  put 
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it  out  of  the  power  of  the  houfe  to  decide,  and  this  fuf- 
penfion  might  be  of  great  injury  to  thofe  whofe  reputa¬ 
tion  was  concerned  in  the  event.  If  the  gentleman 
means  that  nothing  more  Ihoukl  be  done  by  the  com¬ 
mittee  than  report  what  appears  to  them  the  proper 
mode  and  time  cf  concluding  the  bufmefs,  why  can¬ 
not  lie  move  the  commitment  for  that  fpecial  pur- 
pole. 

Mr.  AFLcne  exprcffed  himfelf  forry  for  fubjedlng  the 
houfe  to  any  difficulty,  hut  he  thought  that  after  he  had 
pledged  himfelf  to  make  the  motion  for  inflrudion,  gen- 
tiemtn  would  have  confidence  enough  in  him  to  believe 
that  he  would  keep  his  word  :  but  it  he  did  not  make 
fuch  motion,  why  any  gentleman  was  at  liberty  to 
do  it,  fo  that  it  might  come  at  all  events  before  the 
houfe. 

Mr.  Clymcr  only  enquired  what  could  be  his  objecti¬ 
on  to  making  the  purpofe  of  commitment  a  part  of  his 
motion. 

Mr.  Fitzfimon.s  hoped  the  gentleman  would  not  dif¬ 
fer  in  terms,  for  he  believed  the  member  from  Franklin 
really  meant  as  he  h$d  declared,  and  only  wifhes  it  to 
be  committed  for  the  purpofe  that  we  do.  But  if  it  is 
committed  generally,  it  may  be  produdive  of  fome  in¬ 
convenience,  lor  the  houfe,  as  was  before  obferved, 
might  refufe  to  dire'ft  the  committee  ;  in  this  cafe  they 
might  make  an  improper  report,  and  if  this  was  not 
determined  on  by  the  prelent  houfe,  what  might  be  the 
confequence  ?  affixing  a  fligma  on  the  charaders  of 
gentlemen  which  they  may  not  ceferve.  He  honed  the 
honorable  member  would  permit  the  objed  of  commit¬ 
ment  to  accompany  his  motion,  becaufe  it  was  preffed 
tor,  and  as  it  will  ultimately  be  the  fame  thing. 

Mr,  M^Ltne  confefled  he  had  no  view  in  keeping  the 
two  motions  diftind,  other  than  that  he  thought  it  the 
mode  mod  confident  with  the  common  pradice  and  or¬ 
der  oi  the  houfe :  {3 ut  if  the  fpcaker  was  of  opinion 
that  the  other  way  was  ufual  and  in  good  order,  he  had 
no  objed  ion  to  the  motion  being  put  in  that  man¬ 
ner. 
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The  honorable  Mr.  Speaker  declared  both  to  be  in 
order,  but  the  motion  for  committing  generally  took 
preference  of  a  motion  to  commit  fpecially,  and  that 
would  be  the  manner  in  which  they  would  be  put,  it 
the  gentleman  perfifted. 

Mr.  Peters  propofed  fhortening  the  bufinefs,  and 
deciding  it  without  to  much  debate  •  let,  fays  he,  the 
queftion  for  a  general  commitment  he  put  and  deter- 
mined  iu  the  negative,  and  then  the  queftion  for  a  fpe- 
cial  commitment  aspropofed  by  the  honorable  gentle¬ 
man  from  the  city,  to  which  we  will  agree. 

Mr.  Lewis  believed  the  gentleman  had  meant  the 
fame  thing,  but  he  wifhed  for  the  fake  of  unity  that 
more  accommodation  could  take  place.  Now  as  the 
jrentleman  has  pledged  himfelf  to  move  inftruAions  to 
the  committee  after  it  is  committed,  he  will  certainly 
have  no  objection  to  add  it  to  the  motion  of  commit¬ 
ting.  In  addition  to  this  cjifpofition  of  the  honorable 
•  member  from  Franklin .  let  me  add  a  word  or  two  cf 
mv  own  opinion  on  this  fubjedt.  I  conceive,  Mr. 
Speaker,  that  the  houfe  are  not  authorifed  to  commit 
this  memorial  for  any  other  purpofe  than  to  obtain  the 
ideas  of  the  committee  refpe£ting  the  time  and  manner 
of  conducing  the  enquiry,  becaufe  as  the  grand  inqueft 
of  the  nation,  they  are  required  to  examine  for  them- 
felves,  a  power  which  they  cannot,  coniifient  with 
their  duty,  delegate  to  any  fet  of  men  on  earth. 

Trom  the  obfervations  I  have  heard,  though  I  djd 
not  at  firft  think  it  proper  to  commit  the  memorial, 
yet  I  am  fatisfied  it  fhould  be  dene  for  the  purpofe  of 
affixing  the  time  and  manner  of  conducing  the  enqui¬ 
ry.  And  if  the  motion  is  exprefsly  for  this  Ipecial  pur¬ 
pofe,  I  will  vote  for  it  ;  but  if  not,  I  Avail  vote  again (1 
it. 

Mr.  M‘Lene  declared  again  his  defire  was  only  to 
have  the  bufinefs  conduced  agreeably  to  order,  and  it 
compounding  the  motions  was  fo,  he  had  no  objection, 
for  it  equally  anfwered  all  the  purpofes  which  he  had  in 
view,  as  he  had  declared  from  the  beginning. 

Mr,  Speaker  had  already  declared  both  to  be  in  or- 
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der,  but  if  the  gentleman  did  not  withdraw  his  motion 
it  would  be  put  firft. 

Mr.  M'Lene  now  withdrew  his  motion,  adding  that 
he  would  do  any  thing  to  make  it  agreeable  to  the  gen¬ 
tlemen. 

Mr.  Clymer  moved  to  commit  the  addrefs  and  me¬ 
morial  of  Col.  Ofwald  for  thepurpofes  of  reporting  the 
form  and  order  of  proceeding  thereon  ;  which  being 
agreed  to,  the  Speaker  wifhed  as  it  was  a  bufinefs  of 
great  magnitude,  that  the  houfe  would  name  the  com¬ 
mittee  ;  though  if  he  was  directed  to  do  it,  he  fhould 
perform  bis  duty  by  obeying  the  order  of  the  houfe. 

Mr.  Clymer  did  not  think  this  afubjed  of  fuch  great 
magnitude  as  to  induce  the  houfe  to  alter  the  ordina¬ 
ry  mode  of  doing  bufinefs,  and  therefore  hoped  the 
Speaker  would  appoint  the  committee. 

Whereupon  the  memorial  was  committed  for  the 
purpofe  of  reporting  the  order  and  form  of  proceeding 
to  Meffrs.  Clymer ,  Evans ,  Hubley ,  M‘Leney  M‘Dowely 
Heifter ,  and  Irvine . 

Mr.  Clymer  called  for  the  fecond  reading  of  the  re¬ 
port  on  the  fubjed  of  the  gun-powder  magazine. 

Mr.  M‘Lene .  When  this  report  was  laft  before  the 
houfe,  I  delired  to  be  informed  if  it  was  intended  that 
the  magazine  fhould  be  erected  at  the  expence  of  the 
ftate,  which  was  anfwered  in  the  affirmative;  I  am 
therefore  againft  the  meafure.  As  it  is  built  for  the 
fafety  of  the  city  and  the  convenience  of  the  merchant, 
why  ought  the  people  of  the  whole  hate  to  pay  the 
expence,  when  we  very  well  know,  as  the  confumersof 
that  article,  they  repay  all  theexpences  to  the  merchant, 
which  he  is  at  in  importing  and  ftoring  it;  why  then,  1 
afk,  fhould  they  be  burthened  with  the  expences  of 
eroding  the  ftore-haufe  ?  I  believe  the  magazines  were 
not  formerly  on  this  footing,  and  therefore  I  am  ggainft 
the  report. 

Mr.  Clymer  did  not  fee  much  reafon  in  the  gentle¬ 
man’s  objedion,  who  perhaps  did  not  confider  that 
the  magazine  is  for  depofiting  the  gun-powder  for  the 
nfe  of  the  hate  generally  ;  and  if  it  is  not  to  be  done  at 
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their  expence,  who  is  to  ereCl  it  ?  The  city  ?  The 
city  has  no  corporate  capacity,  then  how  can  it  be  done 
by  them  i1  (jive  them  a  corporate  capacity,  and  allow 
them  the  profit,  and  I  will  engage  it  (ball  be  done  im¬ 
mediately*  Are  the  merchants  to  build  it  ?  What 
merchants  ?  Are  they  to  be  the  merchants  generally, 
whether  they  import  rum  and  fugar,  or  broad-cioths 
and  linen  ?  Or  is  it  to  be  thofe  who  import  gun-pow¬ 
der  ?  If  it  is  to  be  thofe  who  import  that  article,  they 
are  not  always  the  fame  body  of  people;  nor  have  they 
any  legal  capacity  Therefore  I  do  not  fee  how  it  is  to 
be  done.  Gentlemen  will  confider  that  it  is  for  the 
fervice  of  the  (late,  that  (he  may  have  a  magazine  for 
depofiting  her  (lores,  and  for  the  fafety  of  a  large  body 
of  her  citizens,  who  are  equally  entitled  to  the  protecti¬ 
on  and  attention  of  the  legiflature,  whether  they  reiide 
in  the  city  orelfewhere.  And  what  will  the  (late  lofe 
by  it  ?  The  officer  is  maintained  at  the  expence  of 
thofe  who  ftore  the  powder,  and  if  they  are  to  be  at  this 
expence  and  that  of  ere&ing  the  magazine,  even  on 
the  gentleman’s  own  principle,  the  (late  generally  will 
have  to  pay  the  additional  expence,  which  mud  be  laid 
on  the  retail  of  that  article  ;  and  at  the  fame  time  the 
date  will  not  have  a  magazine  to  depofit  thofe  (tores 
which  it  may  be  neceffary  or  convenient  for  her  to  have 
on  hand.  1  fuppofe  that  the  olded  magazine  was  built 
for  the  date,  but  I  do  not  know  how  that  was.  I  have 
enquired  how  the  prefent  one  was  eredled,  and  am  in¬ 
formed  that  it  was  done  under  the  direction  of  C011- 
grefs  ;  and  this  I  look  upon  as  a  proper  precedent  to 
prove  that  it  ought  to  be  at  the  public  expence. 

Mr.  Fitzjimons.  If  gentlemen  will  not  agree  to  ex¬ 
ecute  this  bufinefs  at  the  expence  of  the  date,  they  may 
privilege  fome  perfon  to  do  it,  who  may  take  rent  of 
the  people  depofiting  that  article.  And  if  you  give  an 
exclufive  privilege,  I  believe  you  will  find  no  difficulty 
in  getting  a  perfon  to  do  it,  for  he  will  be  diffidently 
compenfated  for  both  his  expence  and  trouble,  at  the 
prefent  rate  of  ftsrage.  Now'  if  the  date  ereCl  it,  they 
will  be  entitled  to  all  the  emolument  which  the  private 
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perfon  would  obtain.  Rut  I  cannot  helpexpreffing  my 
forrow  to  fee  gentlemen  take  up  a  fubjeelof  fuch  utili¬ 
ty  on  fuch  narrow  ground  ;  for  it  mull  be  fuppofed  by 
every  perfon,  that  the  Hate  either  has,  or  ought  to  have, 
at  all  times,  a  large  quantity  of  powder,  and  of  confe- 
quence  it  would  be  better  to  have  a  magazine  of  her 
own,  than  trufl  to  that  of  a  private  perfon.  At  the 
fame  time  they  may  obtain  full  compenfation  for  the 
expence,  by  receiving  Horage  of  the  merchants,  or  o- 
thers,  who  have  the  ufe  of  a  part  of  the  magazine. 

Mr.  Peters,  The  prefect  magazine  was  built  out 
of  the  monies  of  Congrefs,  and  the  Hate  afterward  took 
it  to  herfelf,  allowing  Congrefs  credit  for  lire  fums  it 
had  co#  in  the  ere&ion,  fo  that  the  prefent  magazine  is 
the  property  of  the  date.  And  gentlemen  may  eafily 
difeover  the  propriety  of  having  public  magazines,  if 
they  would  think  of  the  fable  of  the  Boar  whetting  his 
tnjks ,  in  time  of  peace,  fo  as  to  be  prepared  for  hoftih- 
ties,  they  would  judge  it  proper  to  have  an  article  fo 
neceffary  as  gun -powder  at  hand  ready  again#  every  e- 
mergency.  The  Hate  has  at  this  time  a  quantity  of  pow¬ 
der,  and  where  fhall  file  keep  it  ?  In  the  houle  of  a  pri¬ 
vate  perfon  ?  furely  no  gentleman  would  wifh  to  have 
the  means  of  defence  in  fuch  a  fituation;  he  expended 
more  liberality  of  gentlemen,  than  to  oppofe  a  meafure 
of  genera]  utility  upon  the  local  diftindficn  of  city  and 
country  :  and  he  hoped  that  as  the  houfe  muft  be  con¬ 
vinced  of  the  neceflity  of  having  a  public  magazine  or 
magazines  for  the  purpofe  of  depofiting  their  (lores, 
they  would  adopt  the  report,  and  leave  it  to  council  to 
fix  upon  the  proper  place  where  it  fhould  be  eredled, 
Mr.  Findley  thought  that  the  gentleman’s  observa¬ 
tions  and  arguments  tended  to  open  the  Held  much  wid¬ 
er  than  he  had  any  idea  of  at  fir#,  for  he  thought  it  re¬ 
lated  to  nothing  more  than  the  fafety  of  the  city,  and 
the  convenience  of  the  merchants.  Rut  if  it  is  to  be 
confidered  in  the  light  dv  a  Hate  magazine,  it  would  re¬ 
quire  loAre  confideration  to  affix  the  place  where  that 
fhouhi  be,  fo  as  to  accommodate  the  whole  Hate  at  the 
fame  time  that  it  fecurcd  the  property  from  danger.  If 
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this  was  the  objeT,  he  conceived  the  report  to  be  im¬ 
perfect,  and  fhould  chearfully  concur  in  recommitting 
it :  but  if  it  is  nothing  more  than  a  commercial  accom- 
modation,  it  narrows  the  ground,  and  perhaps  it  the 
(late  had  money  to  do  it,  it  would  be  proper  but  the 
only  thing  he  knew  of  that  was  any-wife  comparative 
was  the  infp'$£ting  houfes  in  Virginia,  which  whilft  they 
were  a  necedary  regulation,  and  produ&ive  of  revenue, 
were  an  accommodation  to  individuals.  But  the  exten- 
five  latitude  which  had  been  given  to  the  fubjedf  he 
thought  required  a  re*  commitment. 

Mr.  Peters  did  not  fee  how  the  fubjecSfc  had  removed 
its  ground,  as  it  was  not  requisite  to  confine  the  (late  to 
a  fingle  magazine.  No  prudent  merchant  rifques  his 
all  in  one  bottom,  nor  would  the  date  rifque  all  her 
dores  in  one  magazine.  He  believed  a  magazine  in  the 
neighbourhood  of  the  city  would  fuit  the  date  and  ac¬ 
commodate  commerce,  and  it  was  well  known  that 
commerce  was  fo  interwoven  with  the  interefts  of  agri¬ 
culture  and  mechanicks,  that  what  was  a  convenience 
for  one  was  the  fame  for  the  other.  It  was  certainly 
improper  to  expofe  the  whole  public  ftores  to  a  fudden 
droke,  and  this  mud  be  the  cafe  if  they  are  all  concen¬ 
tered  within  the  walls  of  a  fingle  magazine.  He  had 
not  a  fingle  word  to  fay  as  to  which  was  the  proper  place, 
nor  did  the  report  attempt  to  affix  it :  this  was  left  to 
council,  and  he  had  no  other  concern  in  the  whole  bu- 
finefs,  than  that  of  every  good  citizen  of  the  date. 

Mr.  Fitzfimons  thought  it  was  well  known,  that  the 
importation  of  this  article,  whether  it  was  for  the  ufe 
of  the  date  or  for  that  of  individuals,  was  generady 
made  into  this  city  ;  and  as  it  was  an  article  liable  to 
accidents  of  the  mod  dangerous  tendency,  it  became 
neceffary  to  have  it  removed  indantly  into  a  place  of 
fecurity,  for  the  fafety  of  the  inhabitants  ;  it  behoved 
government  to  exert  itfelf  in  the  protection  of  all  its  ci¬ 
tizens,  and  therefore  there  ought  to  be  a  magazine  in 
the  vicinity  o i  Philadelphia.  There  is  another  conveni¬ 
ence  which  would  relult  from  having  it  here  ;  the  ne- 
ceiTary  ammunition  would  always  be  in  the  power  of 
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government,  who  are  upon  the  fpot,  and  this  is  a  con- 
federation  of  no  Imall  magnitude  in  governments  which 
are  not  fo  fufficiently  fixed  as  to  be  out  of  the  danger 
of  infurredlion  or  unjuftifiable  oppofition.  Although 
he  was  of  opinion  people  enough  would  be  found  to 
ere<t  a  magazine,  yet  for  his  part  he  fhould  not  like  to 
have  it  in  the  hands  of  private  perfons. 

Mr.  Clymer,  The  floring  of  gun-powder  is  under 
the  regulation  of  government,  and  all  perfons  are  obli¬ 
ged  to  keep  it  depofited  in  a  magazine,  and  are  obliged 
to  pay  very  largely  for  the  fame.  This  being  the  cafe, 
it  muff  be  afolecifm  firft  to  create  the  necefhty,  then  to 
compel  them  to  erect  the  [lores,  and  afterwards  charge 
them  for  ftoring  the  fame.  The  like  reafon  would  ob¬ 
lige  the  met  chants  to  erect  a  cuhom-boufe  and  naval- 
office,  indeed  every  office  aud  expence  that  are  incur¬ 
red  by  the  laws  regulating  trade.  The  merchants,  by 
the  law,  are  obliged  to  call  at  thele  offices  and  pay  high 
duties  on  this  account,  but  it  would  be  hard  to  oblige 
them  to  build,  at  their  own  expence,  places  over  which 
they  are  to  have  no  controuh 

Mr.  Lollar  wifhed  to  know7  if  the  prefent  magazine 
was  public  property,  if  it  was,  perhaps  no  lofs  or  ex¬ 
pence  might  accrue  in  erecting  another,  for  the  building 
and  ground  wrould  fell  for  enough  to  defray  the  expence 
of  procuring  one  at  a  greater  diflance  from  the 
city. 

Mr.  Peters  had  always  underftood  that  it  flood  on 
public  ground  ;  and  the  edifice  was  built,  as  he  had 
mentioned,  out  of  the  money  of  Congrefs,  and  trans¬ 
ferred  to  the  (late.  He  knew  fomething  of  the  trans¬ 
action,  as  he  had  had  feme  concern  in  preparing  the 
magazine  for  theufe  of  the  United  States. 

Mr.  Lewis  reiterated  fame  of  the  arguments  which 
had  already  been  offered  in  favor  of  the  report,  and 
went  on  to  obferve,  that  there  did  not  appear  to  him 
any  neceffity  for  deciding  at  the  prefent  whether  the 
magazine  fhould  be  erected  at  the  expence  of  the  ibate 
generally,  or  of  the  city  or  county  ;  he  thought  a  bill 
might  be  brought  in,  and  pafsthe  figeond  reading,  before 
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it  was  requifite  to  determine  that  point,  in  the  fame 
manner  as  a  bill  for  exonerating  certain  townfhips  from 
the  payment  of  taxes,  where  it  had  been  left  to  the  laft 
ftaae  of  the  bill  to  determine  whether  the  exoneration 
fliould  take  place  at  the  expence  of  the  ftate,  or  at  the 
expence  of  the  county.  The  fubjedl  in  this  inftance 
was  of  he  greateft  magnitude  ;  the  lives  of  thoufands 
and  tens  of  thoufands  of  our  fellow-citizens  are  de¬ 
pendent  upon  each  moment  while  the  gun-powder  con¬ 
tinued  in  its  prefent  fituation  ;  and  the  earliefb  deter¬ 
mination  for  its  removal  was  neceiTary  ;  for  this  reafon 
and  thole  which  had  been  ofFered,  it  was,  that  he  Ihould 
give  his  vote  for  the  immediate  adoption  of  the  re¬ 
port. 

Mr.  M‘Lene  did  not  fee  any  thing  in  the  arguments 
which  had  been  offered,  that  tended  to  prove  to  him 
that  the  gun-powder  magazine  fliould  be  built  at  the 
expence  of  the  ftate  ;  though  he  acknowledged  that 
much  ingenuity  had  been  difplayed  in  the  management 
of  them.  One  gentleman  alledged  that  it  might  be 
expedled  that  the  merchants  fhould  erect  cuflom-houf- 
es  and  naval-offices,  by  the  fame  reafon  as  wauld  ob¬ 
lige  them  to  build  powder  magazines  :  this  he  did  not 
take  to  be  fo  fair  a  comparifon  as  the  reverfe  ;  in  his 
opinion  the  arguments  that  would  prove  that  the  ftate 
ought  to  erect  magazines  tor  the  accommodation  of  the 
merchants,  would  likew  ife  prnve  the  propriety  of  erect¬ 
ing  ftiops  for  them,  to  expofe  and  lpreacl  their  broad¬ 
cloths  and  other  European  wares.  Neither  did  hefee 
any  affinity  between  the  cafe  of  townlhips  praying  an 
exoneration  from  taxes,  and  the  building  a  magazine  at 
the  public  expence,  he  was  for  taking  up  thebuftnefs 
at  the  right  end,  and  knowing,  before  he  proc  eded5 
who  was  to  bear  the  expence  ;  and  for  his  part,  he 
was  decidedly  againft  i.s  being  done  at  that  of  the 
ftate.  But  if  any  perfon  'would  come  forward 
and  ahide  by  the  regulations  of  the  legiflature,  lie 
fliould  have  his  confent  to  eredt  theneceffary  building, 
for  he  agreed  that  it  was  proper  the  magazine  fhouid 
be  removed  from  its  prefent  fituation. 
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Mr.  Clymer  dated  fome  obje6Hons  to  which  the 
date  would  be  expofed,  by  eniering  into  a  contract 
with  individuals  :  for  a  bargain  once  made  with  them 
was  binding  for  ever  on  the  part  of  the  bate,  who  could 
on  no  account  interfere  therewith,  though  the  greater!: 
errors  might  appear  in  the  mutual  dipulations — which 
C  early  pointed  out  the  neceffity  of  the  bufinefs  being 
vefted  in  fome  public  body  ;  and  who  fo  proper  as  the 
legidature  to  make  the  rules  and  regulations  which 
time  might  difcover  to  be  neceflary. 

Mr.  Findley  thought  the  mode  pointed  out  by  the 
worthy  member  from  the  city  (Mr.  Lewis)  of  having 
the  point  determined  after  the  bill  was  brought  in,  was 
the  mod;  likely  way  to  delay  the  bufinefs  ;  he  conceived 
it  bell  to  have  the  principles  well  underbood  in  the 
full  inbartce,  to  avoid  that  procradination  in  decifion, 
which  doubt  or  want  of  information  frequently  occa- 
fioned.  Fie  had  no  defire  to  oppofe  the  wifhes  of  the 
citizens  of  Philadelphia  ,  but  he  liked  to  fee  his  way  char 
through  the  whole  bufinefs,  and  for  this  reafon  it  was 
was  that  he  was  in  favor  of  recommitting,  which  he 
moved. 

Mr  Clymer  did  not  fee  the  diredl  objedt  of  re-com¬ 
mitting  ;  if  it  was  to  make  it  at  private  expence,  he  did 
fee  what  the  legiflature  had  to  do  with  it  at  all ;  they 
certainly  would  not  direct  that  any  perfon,  or  body  of 
people,  fliould  be  at  the  expence  of  eredling  a  maga¬ 
zine  ;  fo  that  unlefs  gentlemen  mean  to  allow  it  to  be 
done  at  the  date’s  expence,  they  might  as  well  difeard 
the  bufinefs  altogether. 

After  fome  little  further  converfation  on  the  recom¬ 
mitment  of  the  report,  it  was  determined  againft,  and 
on  the  quedion,  Will  the  houfe  agree  to  the  report  ? 
the  veas  and  nays  were  called,  and  are  as  follows  : 

Y  E  A  S. 

Medrs.  Clymer ,  Fitzftmons ,  Hiltzheimer ,  Leivis,  Re- 
binfoh,  Salter ,  Logan ,  Peter s,  IVynkoop ,  Chapman ,  Foulke . 
Upp,  Moore ,  Thomas ,  Evans,  Whealcn ,  JVilling ,  Lowrey , 
Hnbley ,  Erb ,  Hopkins ,  Mitchel ,  Lilley ,  Oliver ,  Kreemer, 
Trexler ,  Mawhorter ,  Ealer 5  Sailor ,  Irvine ,  Flanaghan 
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Rip,  Lollar,  Rittenhouje,  Richards,  Schott,  and  Da- 

vifon .  37.  __  r 

NAYS. 

Meffrs.  *««/,  M/taW,  Beale,  Kennedy,  Sands,  Bw  *- 
holder.  Piper,  Maclay,  White,  Findley,  Barr,  M  Dowel, 
Mifin,  Wright,  Philip s,  Gilchrifl.  MLene,  MCalmont, 

Mi  ley.  and  Clark .  2% 

And  fo  it  was  determined  in  the  affirmative. 

On  motion  of  Mr.  Fitz/imons,  the  bill  for  mcopora- 
ting  the  fociety  of  Roman  Catholics,  worihiping  at  the 
church  of  Si.  Mary,  was  read  a  third  time,  and  after 
being  amended  it  was  ordered  to  be  engroiieo. 

Mr.  Stiles’ s  petition  was  read  a  fecond  tunc,  and 

ferred. 

When  the  houfe  adjourned. 

Saturday,  Sepember  13,  1788. 

Mr.  Salter  prefented  a  petition  from  fame  of  the  in¬ 
habitants  of  the  northern  liberties,  praymgthat  the  bih 
for  erefting  a  draw  bridge  a  crofs  Cohekfink  creek,  may 

not  be  pa  fled  in  its  prefent  form. 

Mr.  Evans  reported  from  the  committee  appointe 

on  the  bufinefs  of  an  affay-office  for  plate. 

The  acf  for  diftributing  the  donation  land,  and  the 
one  incorporating  the  Roman  Catholics,  being  rougn- 
in,  engroffed,  were  compared  at  the  table,  and  enable,. 

into  laws.  .  .  c 

Mr.  Fitz/imons  prefented  the  report  on  the  petition  o, 

Sarah  Caldwell.  ,  ,  , 

On  motion  of  Mr.  Peters,  the  report  on  the  purchase 

of  a  tra6t  of  land  on  Lake  Erie9  was  read  a  lecona 

time,  as  follows  :  ,  .  ,  c 

The  committee  to  whom  was  referred  tne  letter  from 

the  Vice-Prefident  and  Supreme  Executive  Count!  , 
refpebting  the  purchafe  of  the  triangular  piece  o>  lam  , 
lying  between  the  werftern  line  of  New-Tork,  the  north¬ 
ern  line  of  Pennfylvania,  and  part  of  take  Erie ,  me  no 
Ing  the  whole  country  within  the  faid  boundaries,  late¬ 
ly  made  by  Council  through  the  delegates  of  this  hate 
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with  the  United  States  inCongrefs  afTetnbled,  be*  leave 
to  report :  ° 

"d  hat  they  have  dcliosratciy  confidered  the  faid  letter 
and  the  papers  accompanying  the  fame,  and  have  there¬ 
upon  conferred  with  Council  on  the  fubie&  matter 
thereof.  J 

i^hai  your  committee  are  of  opinion  that  the  pur^ 
made  by  Council  is  advantageous  to  this  Com¬ 
monwealth,  and  fhould  be  confirmed  by  this  houfe. 

Teat  it^  will  therefore  be  neceffary  to  provide  ade¬ 
quate  funds  tor  complying  with  the  contract,  and  mak¬ 
ing  thepurchafe  of  the  country  from  the  Indians,  agree¬ 
ably  to  the  policy  and  judice  which  have  ever  marked 
tne  conduct  of  Pennfylvania  in  fuch  cafes. 

as  a  treaty  is  now  about  to  be  held  with  the 
j-iidians  at  Mujkingum ,  it  will  be  proper  and  crconomi- 
cal  to  take  advantage  of  this  circumftance  to  make  o- 
vertures  at  lead  to,  and  if  practicable,  to  compieat  the 
puicddfe  of  the  faid  country  from  the  Savages.  The 
expence  and  delay  of  a  particular  treaty  for  lb  fmali  an 
obje&  will  hereby  be  avoided. 

a  hat  in  order  to  ascertain  as  nearly  as  might  be,  the 
quantity  of  land  which  was  the  lubjeCt  of  the  contract, 
yourcommittee  requeued  the  attendance  of  Mr .E/licot, 
an  intelligent  perfon  and  well  acquainted*  with  that 
country.  But  as  the  meridian  line  forming  the  weftern 
boundary  of New  -York  is  not  aCtually  run,  the  quanti¬ 
ty  cannot  with  any  degree  of  accuracy  be  ascertained. 
On  an  ell i mate  calculated  on  the  fuppofed  place  of  the 
faid  meridian,  in  a  point  of  the  northern  line  o l  Penn- 
jslyama ,  the  mod  favorable  to  the  pretenfions  of  New- 
York, there  appears  to  be  about  one  million  of  acres  con¬ 
tained  within  the  boundaries  of  this  purchafe.  Where¬ 
to  re  your  committee  are  of  opinion  that  the  following 
refolutions  be  recommended  to  the  confideration  of  the 
houfe. 

*  Refolved. ,  that  tins  houfe  accept,  on  the  part  of  the 
Commonwealth,  the  contraCl  made  with  the  board  cf 
treafury  of  the  United  States  by  the  Supreme  Execu¬ 
tive  Council  of  this  date,  through  the  agency  of  the  de- 
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legates  of  this  (late  in  Congrefs,  as  mentioned  in  the 
propofals  of  the  faid  delegates,  dated  the  7th  day  of 
July,  in  the  prefent  year,  referring  to  a  reiolution  cf 
Congrefs  of  the  6th  of  June,  in  the  fame  year,  being 
the  resolution  of  Convrefs  intended  to  be  iecited  in  the 
faid  contract,  which  propofals  were  accepted  and  a- 
greed  to  by  the  faid  board  of  treafury  on  the  20th  day 
of  Augufl  lad  pad,  on  the  part  of  the  United  States, 
the  faid  propofals  and  acceptance  relating  to  a  triangular 
piece  or  tradf  of  country,  fituate  lying  and  being  on  the 
lake  Erie,  bounded  on  the  Eaft  by  a  meridinal  line, 
part  of  the  weftern  boundary  of  the  ftate  of  Neve -York, 
on  the  South  by  part  of  the  northern  boundary  of  the 
ftate  of  Pennfyhania,  being  a  continuation  of  the  line 
between  this  ftate  and  New- York,  from  the  weftern 
boundary  of  the  faid  ftate  till  it  interfedfs  the  laid  lake 
Erie ,  and  thence  by  the  faid  lake^  including  Prefque- 
Ifle,  and  running  northeafterly,  or  as  the  margin  of  the 
faid  lake  runs,  according  to  the  feveral  courfes  thereof, 
with  all  benefit  property,  aiKl  advantages  of  the  coafts, 
bays  and  inlets,  on  and  near  that  part  of  the  margin  of 
the  faid  lake,  which  is  the  boundary  line  of  the  country 
herein  deferibed  or  intended  fo  to  be  ;  till  it  meets  the 
meridian  line  before  mentioned.  And  the  faid  con¬ 
tract  and  agreement  is  HEREBY  CONFIRMED, 
RATIFIED,  and  AGREED  TO,  on  the  part  of 
this  STATE. 

That  it  is  hereby  recommended  fo  the  fucceeding 
houfe  of  aftembly  of  this  commonwealth,  to  provide 
certificates  of  debts  due  from  the  United  States,  fully 
to  pay  and  difeharge  the  confiderarion  monies  due  agree¬ 
ably  to  the  faid  contract,  at  three- fourths  of  a  dollar  per 
acre,  according  to  the  terms  of  the  faid  contract,  fo 
foon  as  the  fame  (hail  be  furveyed,  and  the  quantity 
afeertamed  in  the  manner  preferibed  by  the  refolution 
of  Congrefs  of  the  6th  June  laft,  and  by  the  faid  before 
deferibed  contract  conveyed  to  this  commonwealth. 

That  the  Supreme  Executive  Council  be,  and  they 
are  hereby  authorifed  and  fully  empowered  to  take  the 
necefiary  fteps  for  purchafmg  of  the  Indians ,  who  have 
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juft  claims  thereto,  the  (Vid  tra£t  of  country,  and  for 
this  purpofe  to  appoint,  when  they  may  think  it  necef- 
fary,  two  perftms  as  commiftioners  to  negoc;ate  and 
complete  the  faid  purchafe. 

Rcfolved ,  That  the  Supreme  Executive  Council  be, 
and  they  are  hereby  authors  fed  and  empowered,  to 
draw  upon  the  treafurer  of  this  ftate,  for  a  fum  not  ex¬ 
ceeding  950/.  for  the  purpofe  of  making  the  purchafe 
of  the  Indians  of  the  faid  tradf,  and  hearing  all  expen - 
ces  of  the  fame,  agreeably  to  an  eftimate  by  the  faid 
council  communicated  to  this  houfe. 

That  as  there  is  a  prefting  neceftlty  of  immediately 
railing  the  fum  of  950/.  the  committee  of  ways  and 
means  be,  and  they  arc  hereby  diredled,  to  report  the 
beft  and  fpeedieft  mode  of  procuring  and  paying  to  the 
order  of  the  Supreme  Executive  Council,  the  faid 
fum. 

Mr.  Peters  then  proceeded  to  remark  upon  the  de- 
feription  of  the  tract  as  laid  down  in  the  report,  and 
that  of  the  letter  of  our  delegates  in  Congrefs,  who 
were  authorifed  by  council  to  make  the  purchafe.  This 
letter,  he  thought  was  conceived  in  almoft  unintelligi¬ 
ble  terms,  for  be(ide  mentioning  only  two  lines,  it  re¬ 
ferred  to  the  refclution  of  Congrefs  of  July  7th,  on 
which  day  there  did  not  appear  any  refclution  relative 
to  the  fubjedK  but  on  the  contrary  it  appeared  from  the 
journals  that  Congrefs  did  not  fet  on  the  7th  nor  8th. 
The  board  of  treafury  took  the  fubje£t  up  in  their  very 
words,  fo  that  the  acceptance  is  equally  imperfeT  with 
the  offer.  The  committee  on  thefe  conftderations  had 
been  induced  to  attempt  a  more  particular  and  piccife 
defeription  of  the  traft  which  the  fate  meant  to  accept 
of,  and  they  were  fupported  in  this  by  the  resolution  of 
Congrefs  of  the  20th  Auguft ,  in  which  they  had  declar¬ 
ed  their  intention  to  make  no  reservation  whatfoever, 
though  when  the  bufinefs  had  been  before  the  board  of 
rreafury  fome  fuch  thing  was  then  defigned.  The  com¬ 
mittee  had  in  their  defeription  enumerated  coafts,  bays, 
harbours  and  inlets,  looking  upon  the  navigation  and 
propety  of  thefe  to  be  appendages  to  the  territory  over 
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which  Congrefs  had  refigned  to  Pennfylvania  all  jurif- 
didtion. 

He  concluded  that  the  bargain  couid  not  be  injured 
by  the  purchafers  declaring  what  he  bought,  and  he 
thought  if  there  was  any  imperfedlion  in  the  bargain, 
Congtefs  would  be  difpofed  to  perfedt  it,  but  it  ought 
to  be  done  early,  beeaufe  their  exidence  would  be  fhort- 
iy  terminated, 

Mr.  Lollar  could  not  be  fatisfied  but  this  way  of  pro¬ 
ceeding  was  taking  up  the  bufinefs  at  the  wrong  end. 
If  we  purchafe  land  of  Congrefs,  we  obtain  no  more 
than  their  ordinance  conveys  ;  for  I  look  upon  it  to  be 
the  fame  cafe  as  when  I  fell  a  trad!  of  land,  I  convey 
no  more  than  the  deed  fpecifies,  nor  is  it  in  the  power 
of  the  purchafer  to  encreafe  his  purchafe  by  faying  he 
buys  more  than  is  mentioned  in  the  indrument  of  con¬ 
veyance. 

On  this  occafion  he  thought  the  defcription  in  the 
report  interfered  with  the  adt  of  Congrefs,  and  if  the 
purchafe  was  made  of  the  Indians,  it  would  dill  be  un¬ 
certain.  Befide,  the  gentleman  has  mentioned  that  an 
attempt  was  made  by  the  board  of  treafury  to  make  re- 
fervations,  which  fhews  the  propriety  of  having  a  good 
underdanding  of  each  other  through  the  whole  bufinefs 
that  hereafter  there  may  be  no  difpute  about  what  we 
are  entitled  to.  He  knew  very  well  that  the  objedl  of 
the  legiflature  was  to  obtain  the  navigation  of  the  lake, 
and  not  the  purchafe  of  a  million  of  acres  of  land  to  feil 
again  ;  but  he  looked  upon  it  to  be  wrong  to  go  further 
in  the  bufinefs,  until  every  ground  of  difpute  or  mif- 
underdanding  was  removed  between  the  date  and  Con¬ 
grefs. 

Mr.  Peters  was  not  very  anxious  about  this  bufinefs 
any  more  than  as  a  citizen  defiring  the  good  of  his 
country  :  as  he  had  been  appointed  one  of  the  commit¬ 
tee  to  whom  this  bufinefs  was  referred,  he  thought  it 
his  duty  to  explain  the  motives  of  their  conduct:  he 
thought  it  alfo  his  duty  as  a  member  of  the  houfe,  to 
give  it  further  confideration  ;  and  if  it  was  agreed  to 
purfue  the  meafure,  it  ought  to  be  done  as  early  as  pof- 
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ftble,  in  order  to  fave  a  great  part  of  the  expence  of 
holding  a  treaty  with  the  Indians ;  and  for  this  reafon 
he  had'  called  up  the  report,  but  now  it  w*s  before  the 
houfe  they  might  do,  as  they  always  will,  what  feems 
bed  to  themfelves.  He  had  no  private  view  in  the  bu- 
finefs,  but  he  knew  if  it  was  delayed,  and  hereafter  ac- 
complifhed,  it  would  coil  more  to  purchafe  the  land  of 
the  Indians,  than  the  land  itfelf  was  worth. 

Mr.  Lollar  was  not  oppofed  to  the  bufinefs  itftlf,  but 
was  under  apprehenfion  it  would  be  done  imperfe&Iy ; 
but  if  gentlemen  law  their  way  clear  he  had  no  objecti¬ 
on,  for  it  was  not  his  wifh  either  to  cmbarrafs  or  de¬ 
feat  the  meafure,  which  he  looked  upon  to  be  in  the  end 
for  the  advantage  of  the  (late. 

Mr.  Fitzfimons  thought  it  decidedly  for  theintereft  of 
the  (late  to  make  fuch  a  purchafe  as  was  delineated  in 
the  report.  He  had  fome  doubts  fimilar  to  thofe  men¬ 
tioned  by  the  gentleman  who  was  up  lad,  but  there 
was  another  which  had  not  been  mentioned,  and  that 
was,  that  Prifque-Ijlc ,  the  only  harbour  on  that  part 
of  the  lake,  did  not  fall  within  the  trad  to  be  purchaf- 
ed,  if  it  did  not  fall  within  thofe  limits,  the  object  of 
the  purchafe  would  be  loft,  for  it  was  well  known  the 
land  would  be  of  little  ufe.  Yet  if  gentlemen  were  fa- 
tisfied  that  Prefque-I(lc  was  within  the  limits  of  the  lines 
mentioned  in  the  refolution  of  Congrefs,  he  would  give 
his  confent  to  going  forward,  having  no  doubt  but  Con¬ 
grefs  would  confirm  the  grant  in  luch  manner  as  would 
be  mod  agreeable  to  Pennfylvania. 

Mr.  Peters  acknowledged  that  the  committee  had 
heard  that  fuch  a  doubt  was  entertained  ;  but  they  had 
taken  the  pains  to  obtain  information  of  Mr.  Ellicott , 
who  had  furveyed  that  country,  and  he  declared  him- 
felf  convinced,  that  Prefque  Ifle  would  fall  many  miles 
within  the  trjCl  of  country  purchafed  of  Congrefs,  even 
if  the  weft  boundary  line  of  New- York  was  run  in  a 
manner  the  moft  favourable  to  that  (late,  Prefque  Ifle 
being  even  by  that  line  at  lead  feventv  miles  S.  W.  of 
where  the  New- York  boundary  would  ftrike  Lake  Erie , 
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but  he  expe&ed  it  would  more  likely  be  ninety  miles 
from  New-York, 

Mr.  Clymer  was  well  fatisfied  the  date  of  Pennfylva- 
nia  would  obtain  Prefque-IJle ,  for  it  was  To  near  to  the 
north  boundary  of  this  date,  that  it  would  be  included 
in  a  much  lefs  triangle  than  one  containing  a  million  of 
acres. 

Mr.  Findley  would  only  add  to  what  had  been  faid, 
by  obferving,  that  the  information  which  Mr.  Ellicot 
gave  to  the  committee  was  fuch  as  perfedfly  to  fatisfy 
him,  and,  he  believed,  every  member  of  the  commit¬ 
tee,  that  Prefque  IJle  would  be  included  in  the  purchafe. 
He  thought  this  bufinefs  was  of  great  importance  to 
the  date,  and  believed  unlefs  it  was  unnecedarily  de¬ 
layed  that  themeafures  of  the  houfe  might  overtake  the 
opportunity,  which  was  dipping  away,  of  faving  a  great 
deal  of  the  expence  of  the  Indian  treaty. 

Mr.  Clymer  had  no  doubt  about  what  was  granted 
by  the  refolution  of  Congrefs  ;  the  United  States  ceded 
to  the  date  of  Pennfylvania ,  all  her  claim  and  jurifdidfi- 
on  to  the  deferibed  trad,  and  with  the  jurifdidion  over 
the  land  mud  go  that  of  the  coads,  bays  and  inlets,  fo 
that  for  his  part  he  had  no  difficulty  of  agreeing  to  the 
report. 

The  feveral  refolutions  contained  in  the  report  were 
how  feverail/  adopted,  and  it  was  ordered  that  Council 
be  furnifhed  with  a  copy. 

Mr .  Clymer.  I  rife,  Mr.  Speaker,  in  order  to  intro¬ 
duce  a  bill  for  the  purpofe  of  checking  one  of  the  great- 
ed  evils,  to  which  many  of  the  good  citizens  of  this  date 
are  perpetually  expofed.  I  allude,  dr,  to  the  pradtice 
in  feveral  of  the  back  counties,  of  felling  unfeated  lands 
for  the  non-payment  of  taxes,  a  pradfice  that  has  been 
long  feen  with  indignation,  and  by  which  they  dedroy 
the  property  of  thofe  people  who  do  not  happen  to  re- 
fide  amongdthem  ;  for  every  dale  of  this  kmd  operates 
in  the  fame  manner  as  a  condfcation  of  the  property,  and 
in  many  indances  the  fale  of  the  land  does  not  amount 
to  the  taxes.  I  propofe  this  bill  with  the  m© re 
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freedom,  becaufe  by  a  punctual  payment  of  the  taxes  I 
have  fecured  what  unfeated  property  I  have  from  the 
ravenous  hands  ot  thefe  harpies.  This  bufinefs  in  fome 
counties  is  conducted  in  the  rnoft  lhameful  manner, 
and  feems  to  infer  that  every  clafs  of  citizens  are  not 
under  the  equal  protection  of  government.  In  order 
to  check  this  evil,  I  have  prepared  the  bill  which  I  have 
in  my  hand,  and  with  the  leave  of  the  houfe  I  will  read 
it  in  my  place,  and  prefent  it  to  the  chair.  Which  being 
done,  the  b  11  was  prefented  and  read  a  firft  time,  and 
ordered  to  lie  on  the  table. 

Mr.  Fitzfanms  now  called  for  the  third  reading  of 
the  bill  for  the  regulation  of  auctions  and  vendues. 

Mr.  Peters  had  not  come  to  any  determination  on 
this  bufinefs  ;  he  recollected  that  it  had  been  generally 
oppofed  by  the  country,  but  now  there  was  a  coniider- 
able  part  of  the  city  had  joined  the  oppofition,  from 
which  ^ircumfiance  he  did  not  think  it  was  proper  at 
this  time  to  decide  finally  upon  it. 

Mr.  Fitzfmons  obferved,  that  this  fubjed  had  been 
introduced  to  the  notice  of  the  legiflature  in  1786, 
whether  it  was  by  petition  ora  motion  of  a  member  he 
did  not  recoiled:,  but  a  bill  appeared  to  have  had  a  2d 
reading  in  March  1787.  That  bill  received  oppofition 
and  was  fuffered  to  go  off,  in  the  laft  feffion,  without 
any  thing  mo-  e  being  done.  A  bill  inateTdly  different 
from  that  bill,  and  the  one  that  was  introduced  to  the 
prefent  houfe  at  the  firft  feffion,  was  now  before  them  ; 
it  was  no  doubt  in  the  reco’Jedion  of  the  houfe,  that 
the  bill  had  becnre-committed,and  its  principles  chang¬ 
ed.  The  former  bill  had  two  ohjeds  ;  one  was  to  de¬ 
ft  roy  a  monopoly,  odious  in  a  free  government ;  the 
other  to  equalize  the  duties  which  were  impofed  by  the 
laws  regulating  audions.  In  the  progrefs  of  the  bufi¬ 
nefs  it  was  found,  that  the  firft  objed  might  be  obtain¬ 
ed,  but  the  other  could  not,  for  all  thofe  claufes  which 
extended  the  duties  to  the  country  were  rejeded  by  the 
houfe.  The  bill  was  hereupon  re-commitred,  and  in 
f  ebiuary  the  prefent  bill  was  brought  in,  confining  it- 
felf  to  the  deftrudion  of  the  monopoly,  and  leaving  the 
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burthen  which  it  impofes  to  operate  as  a  paitial  tax 
upon  the  citizens  of  Philadelphia 3  yet  it  may  be  better 
that  the  citizens  fhould  pay  a  tax  for  a  good  regulation, 
than  fuffer  the  prefent  improper  one  to  continue.  And 
as  the  bill  had  been  fuch  a  length  of  time  before  the  le- 
giflature,  he  had  great  hopes  that  gentlemen  were  pre¬ 
pared  for  a  decifion.  Although  he  did  not  get  this  bin 
made  the  order  of  any  day,  he  had  given  notice  that 
he  meant  to  call  it  up  the  firft  opportunity,  in  order  that- 

p-entlemen  might  be  prepared.  ^ 

Mr. /Uncalled  for  the  reading  the  petitions  on  this  fub- 
je£t,  declaring  that  in  all  his  decifions  he  wifhed  to  do 
fir  idled:  juftice  to  all  parties,  and  if  he  was  now  to  de¬ 
cide  he  fhould  endeavour  to  do  fo,  according  to  the  belt 

of  his  judgment. 

The  petitions  being  read,  #  .  . 

Mr.  Findley  declared  his  approbation  of  the  princi¬ 
ples  of  the  bill,  which  had  been  brought  about  by  the 
fpirit  of  accommodation  on  the  part  ol  the  friends  of 
the  bill,  and  he  was  willing  to  give  it  his  fupport. 

Mv.  Kennedy  did  not  difapprove  of  the  bill,  but  thought 
it  had  better  be  poflponed  to  fome  future  d^y,  m  or¬ 
der  that  the  members  might  have  time  to  make  up  their 
minds  upon  it  3  and  for  this  reafon  he  moved  the  poft- 

ponement.  , 

Mr.  Fitzfmons  did  not  think  the  argument  offered 
in  favour  of  poflponement  was  of  fufficient  weight  to 
induce  the  houfe  to  agree  to  the  motion.  The  bill 
was, not  a  long  one,  and  the  houfe  had  been  a  long  time 
poefled  of  it,  hence  he  conceived  the  houfe  mull  be 
prepared  to  determine  upon  it.  He  had  no  anxiety  or 
the  bill,  but  he  had  a  great  deal  for  the  conduct  or  the 
legiHature  3  and  if  they  were  agreed  on  the  principle,  it 
could  never  be  thought  right  to  poftpone,  in  order  to 
obtain  further  time,  when  lo  much  had  been  fpent  upon 

it  already.  , 

Mr.  Kennedy  did  not  move  the  poflponement  fo  much 
on  his  own  account  as  on  that  of  fome  of  the  members 
who  were  abfent  at  the  time  the  honorable  gentleman 
from  the  city  (Mr.  Fitzfnnons)  bad  given  notice  of  ns 
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intention  to  call  up  the  bill  ;  for  his  part  he  had  prepa¬ 
red  it  himfelf,  and  had  no  objedion  to  the  bill  comirg 
forward  ;  and  it  the  houfe  were  difpofed  to  proceed,  he 
would  wave  his  motion. 

j  he  bill  was  now  taken  up  by  paragraphs, 

And  Mr.  Fitzjimons  moved  to  make  the  fum  in 
which  the  auction ier’s  two  fureties  were  to  be  bound, 
for  the  payment  of  the  date  duties— 1000/.  He  menl 
tioned  lo  large  a  fum,  becaufe  he  wi  fhed  that  men  of 
abilities  and  confidence  might  be  employed  in  a  place 
cf  fucb  high  trufh 

Mr.  Peters  was  not  well  enough  acquainted  with 
the  fubjed  to  fay  what  the  quantum  demandable  in 
fecurity  Ihould  be,  but  he  thought  the  fum  ihould  be 
fo  large,  as  to  prevent  a  great  multiplication  of  auc¬ 
tioneers.  .  If  the  fecurity  is  fmall,  it  will  be  giving  an 
opportunity  for  improper  perfons  to  infmuate  them- 
felves  into  that  employment — perfons  not  only  with¬ 
out  the  requifite  ikill  and  ability,  but  fiich  as  may  be 
dangerous  to  the  community  ;  for  it  is  well  known, 
that  vendues,  if  not  properly  regulated,  may  become 
receptacles  for  ftolen  goods.  Therefore  the  fum 
ought  to  be  fo  much  enlarged,  as  to  make  it  difficult 
for  improper  perfons  to  obtain  a  licence,  and  get  into 
the  bufinels. 

Mr.  C lymer  thought  it  was  right  To  encreafe  the 
amount  of  the  fecurity  to  fuch  a  fum,  as  people  of 
property  were  unwilling  to  rifk,  unlefs  they  had  a 
well- warranted  confidence  in  the  applier;  and  this 
he  thought,  with  the  worthy  gentleman  from  the 
county,  would  prevent  the  multiplication  of  petty 
auctions,  which  would  dwindle  into  pawn-brokers* 
fhops,  or  places  of  a  more  dangerous  nature.  He 
would  therefore  move,  that  every  perfon  applying  for 
a  licence,  ffiouid  become  bound  to  the  hate*  in  the 
fum  of  2000I.  with  two  good  and  fufficient  fecurities, 
to  account  on  oath  for  the  payment  of  the  duties  to 
the  treafurer. 

Mr.  Fitzfnnons .  The  houfe  will  recoiled,  that  the 
fecurity  to  be  given,  is  for  nothing  more  than  the 
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payment  of  the  ftate  duties  ,  and  it  is  generally 
k  iown;  that  this  fund  has  produced  6000I.  in  one 
year  ;  but  I  think  by  the  comptroler’s  eflimate,  it 
is  calculated  to  produce  this  year  about  4000I.  If  the 
bulinefs  from  which  this  duty  is  derived,  is  there¬ 
fore  divided  among  four  perlons  (and  it  is  not  un¬ 
likely  but  more  may  be  appointed)  the  fum  due  an . 
nually  from  eacli4  will  be  ioool.  ;  but  as  the  pay¬ 
ments  are  to  be  made  quarterly,  they  will  feldom, 
on  this  calculation,  have  more  than  250I.  in  their 
hands.  From  which  confideration,  I  am  induced  to 
believe  that  a  fecurity  of  ioool.  is  fufficient.  I  wiih 
to  make  the  office  as  refpe&able  as  it  ought  to  be, 
and  therefore  moved  ioool.  ;  and  in  addition  to  this, 
I  mean,  when  we  come  to  that  part  of  the  bill,  to 
move  for  a  confiderable  fum  to  be  paid  annually  for 
the  licence. 

Mr.  Peters  could  not  agree  with  his  worthy  friend 
from  the  city  (Mr.  Fitzfimons)  although  he  had  given 
lome  weighty  reafons,  as  he  always  did,  for  his  opi¬ 
nion.  If  the  duties  arifmg  from  the  fales  were  to  be 
equally  divided  among  four  auctioneers,  the  calcula¬ 
tion  would  be  right  ;  but  when  it  is  conlidered,  that 
fome  one  may  have  a  very  unequal  ihare  of  the  bufi- 
nefs,  becaufe  this,  he  apprehended,  depended,  in  a 
great  degree,  «upon  the  number  of  friends  which  a 
inan  had,  and  his  attention  and  affiduity  in  his  pro- 
feffion.  He  thought  it  was  proper  to  infer,  that  one 
perfon  might  have  more  than  a  fourth,  or  perhaps 
the  half  of  all  the  duties  in  his  hands. 

Nor  did  he  fee  why  a  perfon  that  could  give  one 
tnoufand  pounds  fecurity,  could  not  give  any  fum 
that  might  be  thought  necefTary  to  fecure  the  {fate. 
When  the  houfe  came  to  the  other  claufe,  they 
would  confider  it  as  railing  a  revenue  by  the  difpofal 
.or  licences,  and  not  as  fecuring  the  two  per  cent,  du¬ 
ty  impofed  on  the  fale. 

Mr.  Glymer  looked  upon  the  amount  of  the  fecuri¬ 
ty  as  a  colateral  means  with  the  price  of  the  licence  of 
keeping  out  improper  characters  ;  it  was  with  him  no 
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matter  how  great  or  how  ;  fmall  the  fains  were, 
ib  as  they  were  fuch  as  would  refcricl  the  office 
to  men  of  refponfibility  and  good  fame,  for  every  man 
who  had  the  privilege  of  handling  fuch  confiderable 
funis  of  the  public  money  ought  to  have  it  in  his  pow¬ 
er  to  give  ample  fecurity  for  his  fidelity. 

Mr.  Findley  could  not  fay  what  was  a  proper  fum, 
hut  he  hoped  while  the  houfe  were  about  to  put 
down  a  dired  monopoly,  they  would  not  indiredly 
eftablilh  the  fame  thing  ;  and  he  thought  fome  of 
the  gentleman’s  arguments  went  to  do  this,  for  it 
was  confining  the  hufmefs  to  thofe  only,  who  were 
of  a  particular  clafs.  This  he  thought  was  not  pro¬ 
per,  but  he  was  really  incapable  ot  laying  which  ot 
the  fums  was  moft  eligible. 

Mr.  Peters  thought  there  was  as  much  difference  be¬ 
tween  a  monopoly  under  the  exiting  law,  and  the  re¬ 
gulation  he  wifhed  to  take  place  ;  as  there  was  between 
hcentioufnefs  and  good  government.  Liberty  is  one 
thing  and  hcentioufnefs  is  another  ;  true  liberty  con- 
fifis  in  a  man’s  doing  what  he  ought,  and  not  what  he 
pleafes.  Twothoufand  pounds  is  not  fo  large  a  fum, 
but  what  any  perfon  can  find  fecurity  for  it  if  he  is  qua¬ 
lified  for  the  office  ;  but  furely  it  can  never  be  the  in¬ 
tention  of  the  houfe  to  let  every  perfon  exercife  this  oc¬ 
cupation,  although  lie  (hould  be  incapable  of  obtaining 
fuch  confidence  among  his  fellow-citizens.  This  re¬ 
gulation  will  only  tend  to  limit  the  auctioneers  without 
expofing  the  citizens  to  the  hcentioufnefs  of  them. 
When  we  open  tke  door  in  order  to  red  refs  one  incon¬ 
venience,  we  ought  to  take  care  not  to  fet  it  fo  wide  o- 
pen  as  to  admit  others  in.  The  man  who  can  give 
200 o/.  fecurity  only  proves  him  fell  to  be  more  trufl- 
worthy ;  and  in  a  port  where  fo  much  of  other  people  s 
property  is  conftandy  in  his  hands,  this  rauft  be  a  very 
definable  qualification. 

Mr.  Findley  contended  that  fome  of  the  arguments 
went  to  confine  this  bufinefs  in  a  few  hands,  becaufe 
many  could  not  be  qualified,  and  this  in  other  words 
was  a  monopoly.  He  was  not  contending  again  It  mak- 
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Ing  the  ftafe  and  the  employers  both  fecure  in  their 
dealings  with  thofe  that  fhould  be  appointed  to  the 
office,  but  was  faying  that  fome  of  the  principles  ten¬ 
ded  to  fupport  an  indirect  monopoly. 

Mr.  Clymer  would  not  differ  writh  the  gentleman, 

(Mr.  Findley)  about  words  ;  he  agreed  it  was  a  mono¬ 
poly,  inafmuch  as  it  was  confined  to  that  clafs  of  peo¬ 
ple  exclufively  who  were  truft-worthy  ;  but  hebelieved 
eveiy  perfon  of  that  clafe  was  able  to  give  the  fecurirv 
which  wa.s  contended  for. 

Mr.  M‘Lene  avowed  himfelf  in  favor  of  the  higheft 
fum,  becaufe  the  man  who  has  it  in  his  power  to  "pro-  f 
care  that  fecurity  depended  upon  the  good  opinion  that 
his  neighbours  had  of  him,  which  gave  the  higheft  rea- 
fon  to  believe  him  faithful  to  his  truft.  As  to  the 
other  fum  that  is  to  be  paid  for  the  licence,  this  might 
be  ever  fo  great,  and  yet  add  no  fecurity  to  the  ftate,  for 
many  an  unworthy  perfon  was  pofleffed  of  ready  money 
enough  to  lay  down  on  any  occafion  they  thought  pro¬ 
per,  who  at  the  f3me  time  had  not  the  confidence  of 
thofe  who  knew  him  ;  for  which  reafon  he  was  for  ha¬ 
ving  the  ftate  fecured,  by  having  others  to  vouch  for 
the  vendue  mafters. 

Mr.  Lewis  thought,  with  the  other  gentlemen,  that 
it  was  of  the  higheft  importance,  info  large  a  city  as 
this  is,  that  the  office  of  vendue  mafters  fhould  be  con¬ 
fined  to  refpedftible  and  truft  worthy  chara&ers  ;  and 
he  had  no  doubt  but  the  means  propofed  would  be  pro- 
dudtive  of  that  end  ;  but  he  conceived  2000/.  was  not 
more  than  the  feenrity  of  the  ftate  required.  By  the 
calculation  ftated  by  his  worthy  colleague,  it  was  fup- 
poied  that  each  of  the  auctioneers  would  pay  annually 
ioOv  /.  now  making  an  a  ilovrance  for  the  greater  quan¬ 
tity  of  bufinefs  done  by  one  (tho’  to  the  injury  of  ano¬ 
ther)  the  annual  amount  might  greatly  exceed  that  fum. 

Altho  the  bill  wifely  directed  the  payment  of  the  du¬ 
ties  into  the  treafury  quarterly,  yet  he  did  not  obferve 
that  the  licence  of  the  au Pioneer  was  to  ceafe,  if  he  re¬ 
fused.  hence  he  might  refufe  payment  thefirft,  fecond. 
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2nd  third  quarter,  and  keep  in  his  hands  the  money  of 
the  public  to  a  greater  amount  than  he  had  given  fecu- 
rity  for.  Demanding  a  highfecurity  would  not  injure 
a  man  of  good  charadiet,  but  would  keep  out  men  of 
bad  reputation,  while  it  would  tend  to  make  the  hate 
more  fecure — for  which  reafons  he  would  vote  for  the 
higheft:  fum. 

The  queftion  was  taken  on  2030 /.  and  agreed  to. 

The  next  claufe,  affixing  the  price  of  the  licence,  was 
moved  by  Mr.  Fitzfnnons ,  to  be  100/. — by  Mr.  Kenne¬ 
dy  200/. — and  by  Mr,  Peters  to  be  300/*  who  mention¬ 
ed  this  fum  to  know  the  fenfe  of  the  houfe. 

Mr.  Robinfon  thought  the  fmalleft  fum  fufficient,  be- 
caufe  from  an  eflimatc  he  made  in  his  mind  the  profits 
of  the  office  would  be  little  better  then  800/.  out  of 
which,  if  the  rent  of  a  vendue-ftore,  ware-houfes,  cryer 
and  clerks  wages,  and  the  other  expences,  were  de¬ 
duced,  and  300/.  more  was  taken  away  for  the  licence, 
very  little  indeed  would  be  left  for  the  fupport  of  the  of¬ 
ficer. 

Mr.  Clymer  oppofed  fo  large  a  fum  upon  the  princi¬ 
ple  that  it  added  nothing  to  the  fecurity  of  the  date  or 
individuals. 

The  quedion  was  then  taken  on  the  300/.  2nd  af¬ 
terwards  on  the  200/.  both  of  which  being  loft. 

It  was  refolved,  that  the  price  of  the  licence  be  100/. 
the  licence  to  continue  for  one  year. 

AuTioneers  for  felling  books  are  to  be  allowed  a  h- 
cence  for  5/. 

Mr.  Lewis  moved  the  poftponement  of  the  bill, 
as  it  was  growing  late,  and  he  had  fome  alterations  to 
propofe. 

Whereupon  the  bill  was  poftponed. 

The  houfe  adjourned  until  Monday ,  half  pad  nine 
o’clock,  A.  M. 

Monday,  September  15 tb,  1788. 

The  houfe  met  purfuant  to  adjournment. 

A  petition  from  Mr.  Van  Camper /,  agent  for  fome  of 
the  Pennfylvania  land-holders  in  the  neighbourhood  of 
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Wyoming  was  read,  remonifrating  againft  the  bill  for 
quieting  the  difturbances  in  that  diftridt ;  which  was  re¬ 
ferred  to  the  Wyoming  committee. 

Mr.  Maclay  prefemed  a  petition  figned  by  1750  inha- 
bitants  ot  Dauphin ,  praying  that  George  Fry  may  be 
permitted  to  ere£t  a  tumbling  dam  over  Sweet-Hara 
creek,  near  Middletown ,  for  the  ufe  of  his  mills. 

Mr.  AFLene  declared  his  willingnefs,  if  he  was  in  or¬ 
der,  to  have  the  vote  reconfidered  for  adopting  the  re¬ 
port  on  the  lake  Erie  bufmefs,  becaufe  he  thought  it 
improper  that  the  houfe  fhould  go  forward  with  this 
meafure  until  they  were  fully  fatisfied  and  not  rely  up 
on  mere  opinion  for  the  navigation  of  the  lake. 

But  it  appearing  that  the  refolutions  being  forward¬ 
ed  to  Council,  were  no  longer  in  the  power  of  the 
houfe. 

Mr.  Fitzfimons  admitted  that  the  report  was  beyond 
the  pow;er  of  the  houfe,  but  it  was  at  all  times  in  their 
power  to  counteract  any  refolution  which  had 
been  adopted,  and  though  the  refolutions  contained  in 
the  report  were  out  of  their  reach,  yet  the  legiflature 
might  enter  into  another  fet  of  refolutions  that  fhould 
annihilate  the  former,  if  they  faw  any  good  reafons  for 
it  ;  but  he  obferved  that  the  chairman  of  the  committee 
(Mr.  Peters)  who  brought  in  the  report,  was  not  in  his 
place,  and  as  he  had  formerly  given  confiderable  in¬ 
formation  to  the  houfe  on  this  fubjed,  and  might  per¬ 
haps  give  further,  he  hoped  nothing  would  be  done  in 
the  bufinefs  at  pi  efent. 

Mr .APLene  was  fatisfied  that  the  bufinefs  fhould  reft 
for  the  prefent. 

Mr.  AAoore  called  for  the  third  reading  of  the  bill  for 
afcertaining  and  making  good  the  Ioffes  of  public  mo¬ 
ney  by  robberies. 

Mr.  Lewis  introduced  feveral  amendments  to  this 
bill,  the  objedts  of  which  were  to  confine  the  a£t  to 
thofe  collectors  only  who  have  already  been  robbed  and 
made  application  for  relief:  he  thought,  if  it  extended 
into  the  future,  it  would  make  the  collectors  lefs  diii- 
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gent  in  fecuring  the  money,  which  might  be  attended 
with  many  very  bad  confequences. 

After  going  through  feveral  amendments,  the  bill 
was  pcftpcned  on  motion  of  Mr.  M>Lene ,  who  wifhed 
that  every  member  would  give  the  fubjedt  farther  con- 
fideration  before  they  agreed  to  the  bill. 

Ga  motion,  Wednesday  next  was  appointed  for  the 
third  reading  of  the  warden's  port  bill,  Thurfday  tor 
the  alien  bill,  and  Friday  for  the  fupplement  to  the 
a£t  to  inforce  the  payment  of  taxes. 

Mr.  Fitzfmons  gave  notice  of  his  intention  to  call 
the  firft  leifure  moment  after  to-morrow,  for  the  fecond 
reading  of  the  report  on  dodfqr  W.  Smith’s  petition, 
relative  to  the  taking  away  the  property  and  charter 
rights  of  the  college.  He  gave  this  notice,  that  gentle¬ 
men  might  be  prepared,  as  he  apprehended  it  was  a 
fubjedt  that  would  occafion  fome  difficulty. 

Mr.  Fitzfmons  called  for  the  third  reading  of  the 
bill,  to  amend  fo  much  of  the  impoft  laws,  as  confines 
the  allowing  of  drawbacks  on  goods  exported  to  the 
original  importers  thereof,  and  obliges  the  exporter  to 
produce  certificates  of  the  landing  of  fuch  goods. 

Mr.  Fitzfmons  dated  to  the  houfe  fome  amendments 
that  he  wifhed  to  introduce  into  the  bill,  by  which  the 
impoft  laws  would  be  left  unaltered  in  every  refpedt, 
but  that  of  obliging  thefhippers  to  procure  certificates  ot 
the  landing  of  the  goods,  as  it  was  not  always  in  their 
power  to  command  fuch  documents. 

1  Mr.  M‘Lene  thought  that  the  time  was  fo  fhort, 
that  the  date  would  have  the  management  of  the  im¬ 
poft  ;  that  it  was  not  worth  while  to  make  any  alter¬ 


ation. 


Mr.  Peters  obferved  that  the  federal  government  to 
which  he  fuppofed  the  gentleman  alluded,,  was  not  to 
get  into  operation  fo  foon,  but  that  a  proper  regulation 
would  be  very  ufeful  to  the  mercantile  intereft. 

The  merchants  of  Philadelphia  had  lately  got  into 
a  commerce  of  very  confiderable  importance  ;  he  meant 
the  importation  of  Eaft- India  and  China  commodities. 
This  trade  was  like  wife  carried  on  to  fuch  an  extent, 
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that  no  perfon  could  fuppofe  the  articles  imported  from 
thofe  places,  was  intended  for  the  confumption  of  this 
place  alone,  and  therefore  if  it  was  not  made  conveni¬ 
ent  to  draw  back  the  duties  upon  the  exportation,  the 
merchants  would  be  under  the  abfolute  ncceffity  o. 
landing  the  goods  in  thofe  dates  where  this  ibufinefs 
could  be  done  without  embarraffinent.  1  he  articles  of 
this  commerce  were  for  the  moft  part  exported  into  fo¬ 
reign  countries,  from  whom  fu«  h  documents  as  were 
ducted  to  be  procured  by  law  could  not  be  obtained. 
As  this  could  be  no  injury  to  the  revenue  of  the  date, 
but  a  great  accommodation  to  commerce,  he  hoped  the 
houfe  would  be  difpofed  to  go  on  with  the  bi.l. 

Mr. FtW/ryagreed  in  fentiment  with tha  worthy  gentle¬ 
man  from  the  country  ( M r .  P eter r )  and  in  addition  t  o  ob- 
fervations  that  had  been  made,&  which  were  he  believed 
well  grounded,  he  fhould  mention  one  other,  that  was, 
though  law  obliged  the  goods  to  be  exported  in  the  on- 
ginal  packages,  and  by  the  importer,  now  to  defeat 
this  he  learned  that  it  was  cuftomary  to  make  a  kind  or 
coUufion,  by  entering  them  for  exportation  in  the  ori¬ 
ginal  importer’s  name,  when  they  had  been  purcha  e 
and  were  aftually  the  property  of  other  perfons  :  fo  that 
the  law  in  its  prefent  form  drew  no  advantage  to  t  re 
date,  while  it  fubje&ed  the  merchant  to  fome  difficulty. 
He  was  therefore  for  going  on  with  the  bill. 

Mr.  Fitzfimons  acknowledged  that  fuch  was  thediui- 
calty  to  which  merchants  were  expofed,  and  that  it 
led  to  a  kind  of  coUufion  which  was  very  improper  for 
any  law  to  oblige :  it  was  he  underftood,  the  cuftom 
with  fome  gentlemen,  when  they  made  a  purchate  or 
fuch  articles  for  exportation,  to  make  an  agreement  with, 
the  importer  that  they  fhould  bere-fhipped  in  his  name. 
In  order  therefore  to  prevent  and  make  this  fpecies  o 
coUufion  unnecefiary,  the  prefer.t  bill  was  detired. 

The  houfe  now  took  up  the  bill,  and  ader  a  op  1  g 
the  few  amendments  propofed  by  Mr.  Fitzfimons ,  it  was 
ordered  to  be  engroffed  for  the  purpofe  or  being  e 

aftThe  motion  made  by  Mr.  Lewis,  refpe&mgtheeda- 
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bli foment  of  an  office  where  the  holders  of  certificates 
might  enter  and  transfer  them  fo  as  to  prevent  the  in* 
convenience  arifing  from  the  lofs  of  the  fame,  was  read 
a  fccond  time,  and  referred  to  Meffrs.  Lewis,  Peters 
and  find  ley. 

On  motion  of  Mr.  Fitzjimons ,  the  report  of  the  com¬ 
mittee  on  the  petition  of  Mrs,  Sarah  Caldwell  was  read 
and  adopted,  as  follows  : 

The  committee  to  whom  was  referred  the  petition 

o*  Sarah  Caldwell ,  report, 

^  THAT  there  appears  by  a  certificate  figned  by  the 
Comptroller  General,  that  there  was  iffued  from  that 
office  three  certificates  to  Andrew  Caldwell ,  for  the  re- 
fpedive  turns  of  734/.  12 s.  6 d. — 649/.  12s,  2d. — and 

500/.  1  a*. — and  to  Sarah  Caldwell  eight  certificates 
making  542/.  iSs.  lod. 

And  by  an  affidavit  of  the  faid  Sarah  Caldwell,  it  ap¬ 
pears,  that  all  the  above  certffcates  were  the  property 
of  her  the  faid  Sarah  Caldwell  and  her  three  children 
and  were  loft  by  her  on  the  nth  day  of  January  laft. 

I  he  committee  were  defirous  of  recommending  a 
general  law  to  provide  for  all  cafes  of  a  like  nature  -  but 
upon  the  Fu Heft  confederation  were  induced  to  believe 

none  could  be  deviled  that  would  not  be  liable  to 
abufe. 

1  hey  are  nevertlielefs  of  opinion,  that  the  petition- 
ers  cale  merits  the  attention  of  the  legislature,  and 
therefore  iubmit  the  following  refolution  : 

kefolved ,  That  a  committee  be  appointed  to  brin? 
m  a  bill,  authorizing  the  Comptroller-General  to  cer- 
tify  to  the  ftate  treafurer,  the  annual  intereft  due  on  the 
certificates  loft  by  Sarah  Caldwell ;  and  to  authorize  the 
hate  treafurer  to  pay  Inch  intereft  annually  on  receiving 
fuch  acknowledgment  tor  the  payment  fo  to  be  made*" 
as  will  prevent  the  ftate  from  being  again  liable  there* 
tor.  Whereupon, 

The  committee  who  brought  in  the  report  were  dt- 
reeled  to  bring  in  a  bill  conformable  thereto. 

Adjourned  until  to-morrow. 
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Tuesday,  September  16,  1788. 

The  houfe  met  purfuant  to  adjournment. 

A  letter  from  the  Comptroller  General,  hating  fome 
difficulties  to  which  the  hate  was  expofed,  in  the  pre- 
fent  mode  of  collecting  and  paying  of  taxes,  and  fug- 
gelling  a  remedy  for  the  fame. 

Mr.  Clymer  prefented  the  report  of  the  committee  on 
the  memorial  of  Col.  E.  Ofivald. 

The  order  of  the  day  was  taken  up,  being  the  bill 
for  ereCting  a  new  County  out  of  parts  of  Wejhnor eland 
and  IVaJhington  ;  but  on  account  of  fome  imperfections 
in  the  bill,  it  was  mutually  agreed  to  poftpone  it  until 
Saturday . 

The  bill  exonerating  Wayne  Trad  Derry  townfhips,  in 
Cumberland  county,  from  the  payment  of  the  taxes  af- 
fefled  upon  them  in  1781  and  1782,  was  ordered  to  be 
engrailed  for  the  purpofe  of  being  enaCted. 

On  motion  of  Mr,  Peters ,  the  bill  in  the  aid  of  the 
Delaware  hate,  for  fettling  the  accounts  of  the  Wilming¬ 
ton  lottery,  was  taken  up  for  a  third  reading  ;  but  it 
being  hill  liable  to  fame  objections,  it  was  again  poh- 
poned. 

Mr.  Fitzfimons  moved  to  take  up  the  report  on  Col. 
Ofivald’ s  memorial  ;  he  was  feconded  by  Col.  Lowrcy , 
whereupon  it  was  read  as  follows  : 

The  committee  appointed  on  the  addrefs  and  me¬ 
morial  of  Eleazar  Ofivald ,  report  the  following  refoiu- 
tion : 

Refolved ,  that  as  the  General  A/Tembly  of  the  na¬ 
ture  of  a  Grand  lnqueh  for  the  State,  this  houfe  will, 
on  refolve  itfelf  into  a  comihittee  of  the 

whole,  to  enquire  by  parol  or  other  evidence,  into  the 
truth  of  the  charges  exhibited  in  the  memorial  of  the 
faid  Eleazar  Ofwald  againh  the  judges  of  the  Supreme 
Court,  and  to  determine  whether  or  not  the  charges 
are  a  fufficient  ground  for  impeaching  the  faid  judges. 

Mr.  JVynkoop  heartily  agreed  to  the  report  in  every 
particular,  but  that  of  going  into  a  committee  of  the 
whole  ;  for  his  part  he  had  never  feen  any  advantage 
refultfrom  that  mode  of  conducting  any  enquiry  what- 
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foever,  and  he  knew  that  when  gentlemen  were  unre- 
brained  by  the  tules  or  regulations  of  the  houfe,  they 
might  not  confine  themieives  to  that  bridl  propriety 
and  decorum  which  was  cbierved  in  the  houfe  j  and 
this  kind  of  behaviour  expofed  the  chairman  to  much 
inconvenience  and  foiue  difficulty.  He  fhoukl  there¬ 
fore  prefer  the  hearing  to  be  at  the  bar  of  the  houfe, 
when,  by  the  rules  laid  down,  the  Speaker  might  have 
it  in  his  power  to  check  both  parties,  for  which  reafon 
he  moYed  to  amend  the  report  in  this  particular. 

Mr.  M'Lene.  I  had  the  honor,  Mr.  Speaker,  to  be 
a  member  of  the  commiree  who  made  that  report. 
We  have  taken  particular  pains  to  be  informed  of  the 
bell  and  mod  proper  mode  of  conducting  the  bufinefs, 
and  the  committee  have  formed  the  report  from  the  in¬ 
formation  they  were  able  to  obtain.  I  confefs,  Mr. 
Speaker,  that  I  do  not  like  to  alter  or  curtail  a  report 
that  has  been  delivered  in,  and  dill  call  it  the  report  of 
fuch  a  committee,  when  in  fact  it  is  nothing  like  it  ; 
and  1  wifh  that  the  report  that  is  now  befo.e  you  may 
be  either  received  or  rejected  altogether,  as  it  bands 
without  the  alteration  of  any  words  ;  and  I  hope  the 
quebion  may  be  put  in  that  manner. 

7'he  honorable  Speaker  informed  the  member,  that 
when  a  report  was  adopted,  it  was  the  adtof  the  houfe, 
and  that  no  committee  had  power  to  bind  the  houfe  to 
any  exprefiion  or  fentiment  declared  in  a  report  :  that 
the  houfe  were  in  the  cc/nbant  practice  of  altering  and 
amending  reports,  and  therefore  the  motion  made  by 
the  gentleman  from  Bucks  (Mr .  IVynkoop)  was  in  cider, 
and  would  be  put.  But  if  the  gentleman  was  tenacious 
of  the  exprebion  of  the  report,  he  might  by  calling  the 
yeas  and  nays,  have  the  whole  tranfa&ion  entered  on 
the  minutes,  and  this  would  fhew  what  was  the  act 
of  the  houfe,  and  what  was  the  a£f  of  the  committee. 

Mr.  Clymer  thought  it  immaterial  whether  the  exa¬ 
mination  took  place  at  the  bar  of  the  houfe,  or  before  a 
committee  of  the  whole ;  all  that  he  w7as  anxious  about 
in  the  report,  was  to  retain  the  idea  of  the  Genetal  Af- 
lembly’s  being  of  the  nature  of  a  grand  inqueft  for  the 
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ftate  :  though  he  was  of  opinion  the  members  would 
conduct  themfelves  as  well  in  a  committee,  as  they 
would  as  a  houfe, 

Mr.  JVynkoop  was  far  from  intending  to  throw  any 
reflections  upon  the  committee  who  reported,  by  mil- 
nuating  that  the  report  was  impeded,  the  only  reaton 
that  induced  him  to  move  for  the  alteration  was,  be- 
caufe  he  thought  the  other  mode  a  more  convenient  one 

for  hearing  the  examination.  .  .  a 

Mr.  Lewis.  I  believe,  Mr.  Speaker,  that  it  is  moil 

certainly  right  and  proper  to  go  into  the  enquh  y  propo- 
fed  by  the  Report.  The  queftion  whether  that  ihould 
be  done  by  the  houfe,  as  a  houfe,  or  in  a  committee  of 
the  whole',  I  do  not  think  very  important.  Y et  1  mult 
confefs  that  the  report  appears  to  me  to  be  rather  bet¬ 
ter  without  the  alteration  propofed  by  the  honorable 
gentleman  from  Bucks  (Mr.  Wynkoop)  than  with  it,  and 
for  this  reafon  :  If  an  enquiry  takes  place  befoie  tie 
houfe,  it  will  be  neceftary  for  all  queilions  to  be  put 
through  the  Speaker ;  this  will  perhaps  occaiion  a  C01^~ 
fiderable  delay,  if  not  embarraftrnent,  to  the  bufmefs, 
becaufe  in  the  purfuit  of  the  enquiry  it  may  be  necetia- 
ry  to  afk  many  queilions  of  the  parties  ;  ior  it  is  m  the 
recolledion  of  the  houfe  that  there  are  a  variety  of 
fads  alledged  in  a  pretty  lengthy  memorial,  and  we 
cannot  poilxbly  determine  at  this  ft  age  or  the  bufinels, 
whether  it  will  be  neceftary  for  the  houfe  to  examine  a 
great  number  of  witnetTes,  or  not.  But  if  the  houfe 
fhall  refolve  itfelf  into  a  committee,  the  enquiry  can  go 
on  with  greater  facility,  and  much  eafter  than  ii  it  was 
neceftary  to  have  every  queftion  twice  repeated  ;  and  1 
truft,  fir,  that  every  member  of  this  houfe  will  conduc 
himfelf  with  equal  decency  throughout  this  enquiry, 
whether  it  (hall  b e  performed  in  the  one  or  the  other 
mode  that  is  intended.  But  for  my  own  part,  I  give 
the  preference  to  that  recommended  in  the  report. 

Mr.  Fitzsunons.  I  take  it,  fir,  that  it  is  the  intention 
of  the  houfe  to  do  fubftantial  jufticc,  in  determining 
whether  or  not  the  charges  exhibited  in  Col.  Ojwalcl  s 
memorial  are  fufficient  ground  for  impeaching  the  j  udges 
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of  your  Supreme  Court.  Now  tome  it  appears  that  the 
mode  recommended  in  the  report  would  be  the  mod 
likely  to  accompliih  this  end  :  for  tying  up  the  witnefles 
and  members  to  the  drift  rule  of  order  purfued  by  the 
houfe,  might  tend  to  embarrafs  the  enquiry  fo  much  that 
every  member  would  not  be  able  to  obtain  that  full  fa- 
tisfaftion  which  is  to  be  defired.  For  this  reafon  1  (hall 
be  for  the  report  as  it  dands,  but  after  this  quedion  is 
dnpofed  of  I  mean  to  make  another  for  dxing  the  day  on 
which  the  enquiry  fhail  be  made. 

Mr.  JVynkoop  did  not  wifh  to  throw  any  impediment 
it.  tne  way  of  this  bulinefs,  and  would  therefore  with¬ 
draw  the  motion  which  he  had  made  with  the  bed  in¬ 
tention. 

Mr.  Fitzfimons  moved  now  to  amend  the  report,  by 

infertmg  the  words  on  Tuefday  next ,  fo  as  to  read _ 

“  This  houfe  will  on  ‘Tuefday  next  refolve  itfeif  into  a 
committee  of  the  whole,  &c 

Mr.  M'Lme  called  upon  the  houfe  to  recoiled  that 
the  committee  had  been  appointed  to  report  the  form 
of  condu&ing  the  enquiry,  and  not  the  time,  and  that 
therefore  there  would  be  an  impropriety  in  making  the 
committee  a£l  fo  mconfiifent  with  their  appointments 
he  wondered  why  the  gentlemen  could  not  allow  the 

queftion  to  be  taken  on  the  report,  as  it  was  deliver¬ 
ed  in. 

I  he  honorable  Speaker  obferved  to  the  houfe,  that 
as  the  gentleman  wifhed  to  keep  the  report  inviolate, 
the  amendment  might  be  thrown  into  the  form  of  a  fub- 
fequent  refolution,  if  the  mover*  pleafed,  and  fo  hand 
detached  from  the  report. 

Mr.  Fitzsimons  did  not  fee  any  reafon  for  altering  the 
common  mode  of  tranfaaing  bufmefs  on  this  occihion, 
and  fhouid  therefore  adhere  to  his  motion  of  amend¬ 
ment. 

Mr.  AFLene.  I  cannot  help  faying.  Air.  Speaker, 
that  I  am  forry  that  gentlemen  will  not  agree  to  take  the 
opinion  of  the  houfe  upon  the  report,^  without  any 
amendment  ;  fori  am  pretty  certain  it  will  be  out  of 
their  power  to  determine  the  enquiry  in  the  courfe  of  a 
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week,  or  two,  and  that  is  the  whole  time  that  this  houfe 
can  keep  together  ;  and  it  is  merely  on  this  ground* 
fir,  that  I  (hall  vote  againfl  the  report,  and  fo  will  all 
tjhnfe  gentlemen  who  wilh  not  to  go  into  the  bulinefs 
at  this  feftion,  but  are  defirous  of  leaving  it  over  to  the 
next  houfe,  who  will  have  more  time  than  we  have  to 
conlider  of  this  important  fubjeCf.  *  All  that  I  mean 
by  having  the  queftion  put  upon  the  report  as  delivered 
in,  is,  that  thofe  who  are  for  profecuting  the  enquiry 
may  fay  fo  ;  and  that  thofe  who  are  oppofed  to  going 
into  it  now,  may  fay  fo. 

Mr.  Logan  hoped  that  the  gentleman  would 
not  be  indulged  in  making  fuch  a  diftin&ion, 
for  he  trufted  that  the  houfe  were  difpofed  to  do  their 
duty  and  attend  to  the  fubjeCf,  and  not  leave  it  undeci¬ 
ded  to  a  future  affembly.  This  ought  to  be  done,  not 
only  for  the  purpofe  of  doing  juft  ice  to  Mr.  Ofwaldy 
but  alio  to  do  juftice  to  the  characters  of  the  Judges  of 
the  Supreme  Court  ;  for  if  the  charges  are  ungrounded, 
the  characters  of  thofe  gentlemen  are  unjuftly  fuffer- 
ing.  Nor  did  he  conceive  that  the  enquiry  would  take 
up  fo  much  time  as  the  gentleman  laft  up  feemed  to  ap¬ 
prehend  ;  for  the  matters  of  faCt  that  were  ftated  in  the 
memorial  were  of  public  notoriety,  and  not  denied  by 
either  party.  Therefore,  as  it  ftrikes  me,  the  main 
fubjeCf  of  enquiry  is,  how  far  the  Judges  were  juftifia- 
ble  in  puniftiing  Mr.  Ofwald  for  the  alledged  contempt 

of  Court.  <  •. 

The  queftion  was  now  taken  on  inferting  the  words 
“  On  Tuefday  next,”  which  being  agreed  to,  _ 

Mr.  M'Lene  hoped  to  be  indulged  with  a  divifion  of 
the  queftion,  in  order  that  thofe  who  approved  of  the 
report  as  handed  in,  might  have  an  opportunity  of  fay¬ 
ing  fo  •  and  thofe  who  were  againft  the  enquiry  being 
made  by  the  prefent  houfe,  might  have  a  ftmilar  oppor¬ 
tunity  of  declaring  it. 

The  honorable  Mr.  Speaker  having  examined  the 
report,  as  amended,  found  it  impoffible  to  have  the  vote 
taken  in  the  manner  which  the  gentleman  defired  j  but 
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informed  him,  that  if  he  wifhed  to  have  the  fenfe  of  the 
houie  on  thofe  two  points,  he  might  obtain  it  by  mov¬ 
ing  the  reconflderation  of  the  laft  vote,  in  order  to  make 
two  refolutions — firft,  that  the  houje  will  enquire  j  and 
fecond,  the  time  when . 

Mr.  AFLene  hereupon  moved  the  reconflderation, 
for  the  purpofe  of  obtaining  the  fenfe  of  the  houfe  on 
the  two  points  juft  ftated  by  the  honorable  Speaker. 

Mr.  Clymer.  1  w.<s  perfectly  indifferent  until  now, 
whether .  the  alteration  propofed  by  my  worthy  col¬ 
league  was  adopted  in  the  report  or  not ;  or  whether  the 
houfe  adopted  the  one  form  or  the  other,  of  examining 
into  the  charges  exhibited  by  Col.  Ofwald.  But  as  the 
gentleman  feems  inclined  to  believe  that  the  legiflature 
ought  not  to  proceed  to  the  examination,  I  fhali  be  de¬ 
cidedly  for  affixing  the  day,  as  agreed  to  by  the  amend¬ 
ment  to  the  report,  in  order,  as  the  gentleman  from 
Franklin  fays,  to  know  the  fenfe  of  the  houfe. 

Mr.  Fiizfmons.  1  was  aware  from  the  beginning 
that  fuch  an  intention  as  has  been  declared  by  the 
member  from  Franklin  (Mr.  AFLene)  was  harboured 
by  fome  of  the  members  of  the  houfe.  I  have  been 
long  enough  here  to  learn  to  be  fufpicious  of  the  ma¬ 
nagement  which  gentlemen  have  in  their  motions  and 
arguments  ;  and  as  I  entertained  thefe  fufpicions  from 
the  firft  introduction  of  the  bufinefs,  I  was  refolved  to 
fupport  the  moft  precife  and  determined  method  of  ob¬ 
taining  a  full  inveftigation  of  the  fubjeCt.  It  was  upon 
this  principle  that  I  moved  the  amendment,  in  order 
that  the  houie  might  decide  the  queftion  at  once,  whe¬ 
ther  they  meant  to  take  cognizance  of  the  complaint  of 
Col.  Ofwald  or  not.  The  gentleman  who  oppofes  any 
thing  further  being  done  by  the  prelent  houfe,  thought 
proper  at  firft  to  cover  his  clefign  by  a  very  tenacious 
adherence  to  the  words  of  the  report  ;  but  he  has  now 
uncloaked  his  oppofition,  and  difeoveredthe  real  ground 
on  which  he  hands.  And  if  a  majority  of  the  houfe 
think,  vvitli  him,  that  they  ought  not  to  go  into  any 
enquiry,  they  will  countenance  and  vote  for  his  motion 
to  rcconfider  ;  but  for  my  own  part  I  have  an  anxious 
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defire  to  fee  juftice  done  to  both  parties,  and  as  I  con¬ 
ceive  this  to  be  my  duty,  however  unpleafant  it  may  be 
in  the  detail,  I  lhall  fteadily  perfevere  while  I  have  a 
profpea  of  being  able  to  accomplifh  what  ought  to  be 
the  principle  objedl  ot  the  iegihative  authority,  the  pro¬ 
tection  of  the  innocent,  and  punifhment  of  the  guilty. 

Mr.  Kennedy  would  be  under  the  difagreeable  necemty 
of  voting  againff  the  report,  however  defirous  he  was 
that  an  enquiry  fhould  be  made ,  becaufe  he  was  cer~ 
tain  the  houfe  could  not  have  time  to  make  the  exami¬ 
nation  with  any  degree  oi  precifion.  If  there  was  not 
a  majority  of  the  houfe  for  'Fuejday  next,  the  report  in 
its  prefent  form  would  be  loll,  and  how  would  that  ap¬ 
pear  on  the  journals  of  the  houfe?  moreover,  tnete  was 
fo  much  bulinefs  before  the  houfe,  that  they  would  tind. 
themfelves  embarrafled  to  compleat  it. 

Mr.  Peters  did  not  think  gentlemen  need  lay  fo  much 
ftrefs  upon  the  day  :  for  how  cuftomary  is  it  for  us  to 
appoint  orders  for  the  day,  and  when  we  arrive  at  the 
day,  to  difcoveran  impropriety  in  taking  up  that  bufi- 
npfs  for  which  the  day  was  fet  afide.  Suiely  then  when 
‘Tuefday  comes,  and  there  (hould  appear  other  and  grea¬ 
ter  bufmefs,  or  of  more  importance,  any  gentleman 
may  move  to  have  the  order  of  the  day.poltponed. 

Mr.  Robinfm.  If  I  was  in  favor  of  re-confidenng  the. 
lall  vote  on  any  account  whatfoever,  I  fhould  be  averfe 
to  it  for  thofe  very  reafons  offered  in  fupport  of  the  mo¬ 
tion  by  the  gentleman  from  Franklin  (Mr.  M'Lene.) 
He  whites  to  re-confider  in  order  to  get  rid  of  the  bu¬ 
fmefs  altogether,  and  not  becaufe  Tuefday  is  a  more  irn- 
pioocr  day  than  another,  or  that  any  other  day  m his 
eftimation  is  preferable  to  it.  But  what  tends  to  difco- 
ver  the  ftrongeft  feature  of  inconfulency  is  fir,  that  the 
gentleman  tells  you  he  is  willing  to  agree  to  the  report, 
which  declares  that  this  houfe  will  enquire  into  the  truth 
of  the  charges  exhibited  in  Col.  F.  Ojuiald  t  memona  , 
when  at  the  fame  time  his  declared  intention  is,  that 
this  houfe  (hall  not  make  any  fuch  enquiry.  It  other 
gentlemen  faw  the  defign  of  the  member  in  the  fame 

lb 


100 


DEBATES  OF  THE  GENERAL  ASSEMBLY 


point  of  view  that  he  did,  they  would  rejefl  the  quefti- 
on  for  re-confideration. 

Mr.  Lewis.  It  is  faid  Mr.  Speaker,  that  there  is  fo 
much  bufinefs  before  the  houfe,  that  it  is  doubtful  whe¬ 
ther  we  can  complete  it,  and  this  is  offered  as  a  reafon 
again!!  adopting  the  report  as  amended.  But  fir,  what 
bufinefs  of  greater  importance  can  poffibly  come  before 
you  ?  for  what  purpofe  is  it  that  confutations  and  laws 
are  formed,  and  why  will  you  fpend  your  time  in  per¬ 
fecting  ufelefs  regulations,  to  be  trampled  under  foot 
with  impunity  and  dif  egarded  ?  are  not  your  judces  fir, 
entrufted  with  the  execution  of  the  laws  for  the  purpofe 
of  proteding  your  fellow  citizens  in  the  enjoyment  of 
their  lives,  their  liberty  and  their  property  t'  and  are 
not  thefe  men  charged,  folemnly  charged  before  you 
with  a  flagrant  and  notorious  violation  of  the  conftituti- 
on  of  the  hate,  and  an  arbitrary  exercife  of  power  ?  is 
it  not  alledged  by  a  citizen  of  Pennfylvania ,  that  he  has 
been  deprived  of  his  liberty,  contrary  to  the  exprefs  fti- 
pulation  of  the  conflitution  ?  Is  any  thing  more  dear  to 
freemen  than  liberty,  or  any  injury  more°great  than  the 
deprivation  of  it  contrary  to  law  and  juftice  ?  if  we  ne^- 
led  the  enquiry,  is  it  not  giving  encouragement  to  the 
judges  to  exercife  fuch  high  handed  authority  in  future'5 
what  matters  then  I  afk.  of  greater  importance,  can  pof¬ 
fibly  come  before  the  legiflature  of  a  free  flate,  and  if 
this  is  a  true  flate  of  the  cafe,  why  fhould  the  enquiry 
be  one  moment  delayed.  1 

If  on  the  contrary,  it  is  true,  that  thofe  who  are  in¬ 
truded  by  their  country  with  the  judicial  department 
who  pcfTefs  high  feats  and  authority  in  the  adminiftrati- 
on  of  fecurity  to  all  around  them,  ’'who  have  conflantly 
performed  their  duties,  fo  as  to  obtain  the  good  opinion 
of  every  man  of  worth  and  candor,  and  if  thefe  men 
have  been  libelled  in  the  public  papers,  their  chara&ers 
afperfed  by  the  tongue  c  f  flander  and  mifreprefentation, 
their  good  fame  injured  by  a  prepenfe  malice  and  tena¬ 
cious  obftinacy,  the  feat  of  juftice  contemned,  and  the 
ft  reams  of  equity  polluted ;  is  it  not  neceflary  to  pur- 
fue  the  enquiry,  and  give  to  juftice  what  is  her  due  ? 
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Is  it  not  neceffiry  to  go  into  a  full  inveftigation  of  the 
fubjecl,  in  order  to  allow  the  judges  an  opportunity  of 
reftoring  themfeives  to  the  good  opinion  of  their  fellow 
citizens,  if  that  good  opinion  has  been  wounded  by  the 
envenomed  fhafis  of  malicious  calumniators.  Certain¬ 
ly  the  difpofition  of  a  majority  of  the  members  of  this 
houfe  is  to  do  fubilantiai  judice,  let  the  criminality  fail 
wherefoever  it  may. 

But,  let  us  examine,  hr,  for  a  moment,  what  are  the 
intentions  of  the  gentleman  who  has  moved  the  recon- 
fideration  of  the  lad  vote.  While  he  acquiefces  in 
faying,  that  this  houfe  ivill  enquire ,  he  declares  openly 
that  this  houfe  jhall  not  enquire  at  all.  He  will  fuffer  the 
wrong  which  a  citizen  has  received  in  his  deareft  pri¬ 
vilege  (if  this  fhouid  turn  out  to  be  the  cafe)  to  re¬ 
main  unredreffed  :  or  permit  the  charadfers  of  your 
Judges  to  be  wantonly  dabbed,  and  thereby  the  purity 
of  the  adminiftration  of  judice  polluted  or  fuipedled. 
Let  me  afk  gentlemen  how  they  mean  to  acquit  them¬ 
feives  to  their  own  confciences,  to  permit  charges  like 
thefe  to  remain  without  any  enquiry  and  examination  « 
into  their  truth,  in  a  matter  of  fuch  momentous  con¬ 
cern  ;  inafmuch  as  it  affe&s  the  conftitutionof  the  date, 
the  1  aws  of  the  land,  the  adminidration  of  j office,  and 
the  liberty,  fafety,  and  happinefs  of  all  the  citizens  of 
Pennfylvania. 

If  the  Judges  of  the  Supreme  Court  are  guilty  of  vi¬ 
olating  and  difregarding  the  conftitution  and  laws  of  the 
flate,  indead  of  fupporting  and  acknowledging  them, 
they  ought  to  be  immediately  pvefented  before  the  pro¬ 
per  tribunal,  and  punifhed.  And  when  we  confider 
their  fituation,  and  the  number  of  people  who  require 
their  fervices,  we  (hall  fee  the  neceffity  of  their  charac¬ 
ters  being  unimpeached.  Therefore  an  enquiry  is  ne- 
ceffary  in  order  that  they  may,  if  it  is  in  their  power, 
remove  even  the  fufpicion  of  guilt. 

Mr.  Findley  obferved,  that  a  great  deal  had  been  faid 
now,  and  at  former  periods,  of  the  importance  of  this 
bufinefs ;  but  that  part  which  appeared  to  him  mod 
important,  had  not  been  mentioned.  He  acknow- 
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ledged  that  it  was  important  that  the  characters  of  the 
Judges  be  relieved  from  unjud  cenfure,  and  it  wasim- 
portant  to  remedy  the  injury  and  grievance  of  a  citi¬ 
zen. 

But  there  is  dill  greater  importance  arifmg  from  the 
precedent  to  be  fet,  for  on  the  decifion  of  this  houfe  may 
depend  the  liberty  and  fecurity  of  poderity,  when  the 
parties  who  have  occafioned  it  are  dead  and  forgotten, 
or  not  remembered  otberwile  than  as  this  precedent 
lhall  hand  them  down  to  futurity.  Taking  the  fub- 
jed  in  this  point  of  view,  the  prefent  deliberations  v^ere 
of  the  greateft  importance.  I  confefs,  fays  he,  I  have 
many  difficulties  about  it,  and  fought  much  for  indruc- 
tion;  but  from  all  the  examples  that  I  have  been  able 
to  difcover,  it  appears  to  me  that  impeachments  are  al¬ 
ways  conduced  with  great  deliberation.  This  cbferva- 
tion  leads  me  to  look  into  thefituation  of  the  legidature, 
the  nigh  approach  of  their  diffiolution,  and  to  thmk  that 
the  difcuffionof  the  fubjeCt  requires  a  condderabie  know¬ 
ledge  of  the  conftitutional  power  of  the  judges  ;  and  on 
looking  round  me, tho’  I  fee  gentlemen  who  have  read  Sc 
ftudied  more  than  myfelf,  yet  I  think  I  fee  more  alfo 
who  are  only  my  equals:  now  whether  this  bufmefs  is 
of  the  fame  nature  as  all  other  budnels  that  comes  be¬ 
fore  us,  and  confequently  if  it  fhould  be  begun,  and 
left  undetermined  in  the  prefent  houfe,  whether  the 
next  would  have  to  begin  de  nova,  or  take  it  up  and  pro- 
fecute  where  we  have  left  it :  I  confefs  I  am  at  a  lefs  to 
afeertain  which  of  the  two  will  be  the  cafe,  but  I  knew 
that  if  it  has  to  begin  over  again,  that  all  we  may  do  is 
but  lofs  of  time,  and  as  there  is  a  great  probability  of 
our  being  unable  to  complete  it,  there  appears  fome  pro¬ 
priety  in  letting  it  red  where  it  is.  But  then  as  I  con 
dder  it  will  be  as  much  in  the  power  of  the  houfe  on 
Tuejday  next,  as  it  is  at  prefent,  and  equally  liable  to 
postponement,  I  lhall  not  do  any  thjng  to  embarrafs 
the  budnefs,  and  therefore  lhall  not  vote  for  the  re¬ 
con  (id  c  rati  on. 

Mr.  M‘Lene  profeffed  as  great  a  regard  for  the  rights 
of  the  citizens,  and  the  charaders  of  the  judges,  as 
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any  gentleman,  he  did  not  wifti  the  decifion  delayed  lon¬ 
ger  than  would  be  for  the  honor  of  the  (late  :  but  when 
he  faw  a  bufmefs  of  a  iimilar  nature  engage  the  Britijb 
parliament  two  or  three  years  in  its  difcuifion  he  did  not 
apprehend  it  could  be  done  by  this  houfe  in  as  many 
weeks. 

The  quedion  of  reconfidering  the  vote,  affigning 
Tuefday  next  for  the  examination,  w^as  put,  and  the 
yeas  and  nays  being  called,  are  as  follow  : 

YEAS. 

Meffrs.  D.  Mitchell ,  Beale ,  Kennedy ,  Piper ,  McDow¬ 
ell.  MHene,  MFCalmont ,  and  Clarke ,  8. 

N  A  Y  S. 

Meffrs.  Clymer ,  Fitzfimons ,  Hiltzheimer ,  Lewis ,  Rq- 
binfon,  Logan ,  Peters ,  Wynkoop ,  Chapman ,  Foulke , 
Ralfion ,  Moore,  Thomas ,  Willing ,  Whelen ,  Lowry,  Hub - 
ley,  Clemfon,  Erbb ,  Hopkins ,  Mitchell ,  Lilley ,  Reed ,  0//- 
^r,  y.  Heijler ,  Kreemer ,  Sands,  Trexler ,  Mahawter , 
Burkholder,  Eahr,  Saylor,  Maclay,  White,  Findley,  Barr, 
Irvine,  Allijon,  Wright,  Flannaken,  Philips,  Gilchrift , 
Rijfee,  Lollar,  Rittenhoufe,  Richards,  Mi  ley,  Car f on, 
Schott,  and  Davidfon .  51. 

So  it  was  determined  in  the  negative,  and  the  report 
was  adopted  as  amended.  Then  the  houfe  adjourned 
until'  to-moriow,  at  half  pad  nine  o’clock,  A.  M. 

Wednesday,  September  17,  1788. 

The  houfe  met  purfuant  to  adjournmment* 

The  honorable  Mr.  Speaker  laid  before  the  houfe  a 
letter  from  the  delegates  of  Pennfylvania  in  Congrels, 
inclofing  the  refolutions  of  that  body  for  commencing 
proceedings  under  the  new  confutation,  which  has  been 
adobted  by  eleven  of  the  thirteen  United  States. 

/£*  United  States  in  Congrefs  ajjembed.  Sept.  13,  1788. 

Whereas  the  convention  affembled  in  Philadelphia , 
purfuant  to  the  refolution  of  Congrefs  ©f  the  2 id  Fe¬ 
bruary,  1787,  did  on  the  171-11  of  September,  in  the 
fame  year,  report  to  the  United  States  in  Congrefs  af¬ 
fembled,  a  conditution  for  the  people  of  the  United 
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States:  whereupon  Congrefs,  on  the  28th  of  the  fame 
September ,  did  refolve  unanimoufiy,  “  That  the  faid  re¬ 
port,  with  the  resolutions  and  letter  accompanying  the 
fame,  be  tranfmitted  to  the  feveral  legihatures,  in  or¬ 
der  to  be  fubmitted  to  a  convention  of  delegates  chofen 
in  each  (late  by  the  people  thereof,  in  conformity  to  the 
refolves  of  the  Convention  made  and  provided  in  that 
cafe.”  And  whereas  the  conhitution  fo  reported  by  the 
convention,  and  by  Congrefs  tranfmitted  to  the  feveral 
legihatures,  has  been  ratified  in  the  manner  therein  de¬ 
clared  to  be  fufficient  for  the  ehablifhment  of  the  fame, 
and  fuch  ratifications  duly  authenticated,  have  been  re¬ 
ceived  by  Congrefs,  and  are  hied  in  the  office  of  the  fe- 
cretary.  Therefore 

Refolved ,  That  the  fir (l  Wednefday  in  'January  next 
be  the  day  for  appointing  electors  in  the  feveral  ftates, 
which  before  the  faid  day  fhail  have  ratified  the  faid 
conftitution  ;  that  the  firh  JVednefday  in  February  next 
be  the  day  for  the  eledtors  to  affemble  in  their  refpec- 
tive  hates,  and  vote  for  a  Prefident  ;  and  that  the  firft 
Wednesday  in  March  next  be  the  time,  and  the  prefent 
feat  of  Congrefs  the  place,  for  commencing  proceed¬ 
ings  under  the  faid  conftitution. 

CHARLES  THOMSON,  Secretary. 

Mr.  Foul'ke  prefented  a  petion  from  fifty-five  inhabi¬ 
tants  of  Bucks  county,  hating  the  payment  of  the 
quit-rents  due  on  the  manor  lands  of  the  late  proprie¬ 
tors  of  Pcnnfylvania ,  as  an  oppreffive  grievance,  and  one 
from  which  they  ought  to  be  relieved,  as  well  as  their 
fellow  citizens  were  by  the  law  of  1779.  That  as  they 
paid  a  proportional  part  of  the  compenfation  which  is 
to  be  made  to  the  faid  proprietors  for  th©fe  quit-rents, 
they  ought  to  participate  the  bounty  of  the  hate,  and 
have  their  own  taken  off. 

Bridget  Ginnes's  petition  was  alfo  prefented,  as  were 
feveral  from  Cumberland  county,  for  and  againh  the  al¬ 
teration  of  the  county  line. 

Agreeably  to  the  order  of  the  day,  thehoufe  took  up 
for  a  third  reading,  the  wardens7  port  bill. 

Mr,  FHzfimom  observed  upon  the  fir ft  claufe,  that  it 
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was  meant  to  have  the  fame  perfon  for  the  clerk  to  the 
"boaid  of  wardens,  as  (hould  be  the  tonnage-officer;^ 
that  the  regulations  which  were  made  in  the  article  of 
falary  would  reduce  it  from  549/*  which  was  thefum 
received  at  the  prefent,  to  about  349/.  that  it  was  cuf- 
tomary  to  receive  7/6  for  every  veffel  that  entered  at 
the  tonnage  office  ;  this  charge  had  been  fubmitted  to, 
though  it  was  not  authorifed  by  law  ;  but  it  was  meant 
now  to  reduce  it  to  2fb  ;  the  fix  per  cent  to  five  per 
cent,  and  fome  other  alterations  would  make  the  annu¬ 
al  amount,  as  he  faid  before,  about  340/. 

Some  defultory  converfation  took  place  among  the 
members  with  refpect  to  the  allowance  made  to  this 
officer,  when  it  was  agreed  to  allow  him  a  falary  of 
100/.  per  annum,  and  the  following  perquifites  : 

One  (hilling  for  examining  the  minutes  and  entnes  ; 
three  farthings  for  each  line  which  any  copy  therefrom 
(hall  contain  ;  and  2/6  for  every  veffel  above  fifty  tons  ; 
and  ir.  for  every  veffel  under  fifty  tons,  which  (hall 
be  entered  in  his  office,  for  every  time  fhe  fhall  be  fo 
entered. 

The  houfe  then  entered  upon  the  claufe  which  di¬ 
rects  the  wardens  to  meet  together  on  the  firft  Mon - 
day  in  every  month  to  form  a  board,  and  at  all  other 
times  them&fter  warden  (who  (hould  be  chofen  annu¬ 
ally)  is  to  attend  at  the  wardens  office  from  ten  to  one 
o’clock,  who  has  power  to  perform  every  matter  and 
thing  required  by  the  a£t;  and  he  is  to  receive 
for  every  day  he  (hall  be  fo  employed. 

Mr.  Fitzfmons  moved  to  allow  him  fifteen  (hillings 
per  day. 

Mr.  Peters  would  be  glad  to  fee  fome  general  efti- 
mateof  what  the  favings  would  be  under  this  law  ;  it 
was  true  he  had  heard  the  old  law  was  extremely  bur- 
thenfome,  but  the  houfe  ought  to  have  the  eftimate 
compared,  in  order  that  they  may  have  fome  kind  of 
knowledge  of  what  they  are  doing  ;  for  the  bill  is  of 
fuch  a  nature  that  it  cannot  be  fuppofed  to  be  perfe&ly 
underftood  by  gentlemen  totally  unacquainted  with 
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mercantile  trarffadlions.  Speaking  for  himfelf,  it  was 
a  fubjed  he  did  not  well  underhand,  and  that  altho’  his 
duty  to  the  public  roufed  him,  yet  the  bill  operated  as 
a  narcotic,  and  vvas  produdive  of  a  general  latitude. 
But  if  the  facing  was  (hewn  to  be  confiderable,  it  might 
have  the  effed  of  the  Sal.  de poignant ,  and  tend  to  keep 
his  fpirits  through  this  exceeding  lor  g  bill.  Fie  h ad- 
been  told  that  the  wardens’  office  coft  the  hate  from 
one  thoti'and  to  fifteen  hundred  pounds  annually. 

Mr.  Fitzfimons  hated,  that  there  were  the  fame  num¬ 
ber  of  wardens  to  be  appointed  under  this  lav/,  as  un¬ 
der  the  old  one  ;  but  it  was  not  intended  that  every 
one  of  the  feven  wardens  fhould  attend  every  day,  as 
vVhs  the  cafe  at  prefent,  though  it  might  have  been  ne- 
ceflary  for  the  old  wardens  to  have  done  fo,  when  they 
had  all  the  rules  and  regulations  to  make.  This  daily 
attendance  of  feven  wardens  was  an  enormous  expence 
paid  by  the  public,  though  he  fhould  juft  remark  that  he 
thought  the  law  d>d  hot  Warrant  the  payment  of  fuch 
daily  wages,  yet  it  had  been  conftantJy  given  them  for 
their  attendance,  which  was  he  believed  every  day  ex¬ 
cept  fuch  days  as  their  own  private  concerns  might  en¬ 
gage  them  in  fomething  elfe.  By  this  law  it  is  intend¬ 
ed  that  they  fhall  nvet  only  once  a  month,  and  the  fav- 
ing  in  this  cafe  will  be  all  the  difference  between  fEte 
whole  days  of  the  year  and  twelve  days,  and  this  faving 
will  go  into  the  public  treafury  of  the  hate.  Formerly 
this  office  w<s  conducted  in  a  fimilar  manner  to  that 
propofed,  the  gentlemen  who  were  appointed  to  be  war¬ 
dens  ufed  to  agree  that  only  one  fhould  attend  for  a  week 
or  month  rotationary  ;  and  if  any  thing  occurred  that 
made  it  neceffary  for  more  to  affemble,  a  board  was 
called,  and  the n  only  they  were  entitled  to  receive  wa¬ 
ges.  And  I  believe  in  theft  cafes  the  gentlemen  never 
put  the  money  into  their  own  pockets,  but  gave  it  re¬ 
gularly  to  tome  charitable  infiitution  or  other.  Such 
people  he  did  not  doubt  but  might  ftill  be  found,  and 
Council  might  fill  up  the  board  with  fuch  as  would  not 
ohly  execute  the  phblic  truft,  but  do  it  at  as  little  ex¬ 
pence  aspoffible. 
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Mr.  M‘Lene  neither  knew  the  duty  of  the  matter 
warden,  who  is  to  fet  three  hours  evtry  day,  or  the 
burthen  of  the  prefent  officers  3  but  he  fuppofed  that  5 s. 
an  f  our  was  more  than  any  man  was  able  to  earn, 
how  ver  bufy  he  might  be  during  thpfe  three  hours, 
and  therefore  fifteen  fhillings  per  day  was  too  much. 

Mr.  Lewis  dd  not  think  the  allowance  coo  large  3  but 
by  the  comparifen  it  would  lofe  nothing.  Seven  war¬ 
dens  are  now  employed  to  do  the  duties  of  this  office, 
for  which  each  receives  two  dollars  daily,  or  in  all  four¬ 
teen  dollars  e  ch  day.  Now  one  gentleman  is  to  do 
the  whole  bufmefs  for  two  dollars  :  here  is  more  labour 
and  equal  wages.  But  he  doubted  if  a  man  offkill  and 
abilities  was  compenfated  by  fuch  a  fum  ;  for  his  part, 
he  fhould  be  rather  inclined  to  increafe  than  dimimfh 
that  fum.  Moreover,  this  was  a  place  of  high  judiciaj 
truft  ;  he  was  placed  as  a  judge  oyer  the  commerce  of 
the  ttate,  and  he  ought  to  have  a  fuitable  f alary .  The 
amout  of  which,  at  15*.  per  day,  is  not  more  than  225/. 
annua  ly  a  very  moderate  falary  truly. 

Mr.  Fitzfmons  gave  it  as  his  opinion,  that  the  fate  of 
the  whole  bill  depended  in  a  great  meafure  upon  this 
claufe  3  for  if  the  w'ages  of  the  matter  warden  were  to 
be  too  low,  it  might  be  impoffible  to  get  a  proper  per¬ 
son  to  fill  it  3  fo  that  we  fhould  be  thrown  back 
from  the  expence  of  226/.  annually,  to  five  times  the 
fum. 

Mr.  Clymer  obferved,  that  the  office  of  matter  war¬ 
den  was  a  high  truft,  yet  he  did  not  receive  fo  much  as 
the  fees  of  many  a  little  prothonotary  in  the  back  coun¬ 
ties,  whofe  dut^y  compared  with  his  was  trifling  indeed. 
From  which  conftderation  he  was  of  opinion,  that  15^. 
was  as  finall  a  fum  as  the  houfe  could  with  any  decency 
allow. 

The  quettion  on  allowing  the  matter  warden  15 r. 
per  day  was  now  put,  and  decided  by  a  conftderabie 
majority  in  the  affirmative.^ 

By  the  next  claufe  the  other  wardens  are  allowed  7/6 
per  day  per  diem,  and  no  more,  for  attending  both  the 
monthly  and  fpecial  meetings  of  the  board. 
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That  part  of  the  bill  winch  refpedted  the  allowance  to 
be  made  to  pilots,  for  conducing  veffels  up  and  down, 
was  moved  by  Air.  b  itzjimcns  to  be  §s.  for  every  half 
foot  of  water  which  a  veffel  might  draw  up  to  twelve 
feet ;  and  for  every  half  foot  above  twelve  feet,  icr. 
provided  that  the  pilots  fhall  not  receive  any  reward 
for  any  fupernumerary  inches  under  fix.  And  that  th£ 
pilots  be  allowed  for  any  extraordinary  time  they  fhall 
be  detained  in  the  bay  or  river,  a  fum  not  exceeding  15 a 
per  day,  to  be  fettled  and  adjufled  by  the  mailer  war¬ 
den.  He  went  on  to  obferve,  that  the  counfel  who 
had  appeared  in  favor  of  the  pilots,  had  produced  cal¬ 
culations,  and  from  them  endeavoured  to  fhew,  that 
the  pay  which  the  pilots  receive  at  prefent,  by  the  mu¬ 
tual  confent  of  both  parties,  was  inadequate  to  fupport 
the  whole  ot  that  body.  He  readily  admitted,  the  de¬ 
duction  from  thofe  calculations  to  be  the  fact.  The 
number  of  pilots  had  increafed,  while  the  commerce  of 
the  hate  had  declined  ;  that  at  prefent  they  were  nume¬ 
rous  beyond  what  the  commerce  could  fupport.  But 
he  did  not  think  that  it  followed  from  this,  that  the 
merchant  fhould  pay  them  more  than  a  reafonable 
compen fation  for  their  fervices  •  and  fo  far,  continued 
he,  as  my  own  opinion  goes  on  this  head,  1  am  willing 
to  allow  them  that.  But  I  do  not  know  any  kind  of 
expence  to  which  they  are  now  expofed  that  was  not 
equally  liable  to  them  before  the  revolution,  and  theie- 
fore  there  is  no  reafon  why  the  compenfation  fhould 
exceed  that  fum,  efpecially  when  there  are  two  or  three 
other  advantages  given  to  them,  by  the  intended  regu 
laticn,  which  they  never  poffefTed  before. 

One  is,  that  of  allowing  double  pilotage  to  commence 
at  twelve  inftead  of  fourteen  feet. 

Another  is,  that  no  pilot  fhall  be  allowed  to  carry  a 
veffel  down  for  lefs  pilotage  than  is  limited  by  lavV,  un¬ 
der  the  forfeiture  of  his  branch  ;  fo  that  they  fhall  not 
in  future  work  for  lefs  than  poflibly  they  can  afford, 
whi:h  according  to  the  information  given  by  their  coun¬ 
fel,  is  the  cafe  at  prefent.  I  believe  it  is  true  that  tire 
pilots  are  put  to  much  inconvenience  and  hazard  on 
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board  of  (hips,  where  the  peop’e  don’t  underhand  his 
language,  and  that  therefore  a  further  conapenfation  is 
proper.  But  it  would  be  an  invidious  didin&ion  that 
fome  foreigners  fhould  pay  more  than  other  feme  ;~— 
wherefore  I  (hall  move  for  fubjedling  all  to  the  fame, 
whether  they  fpeak.  Enghdi  or  not.  With  thefeadvan- 
*  tages  I  think  there  can  be  no  impropriety  in  reducing 
the  price  of  pilotage  to  what  it  was  before  the  revolution. 

Mr.  Robtnfon  moved  to  allow  a  larger  firm,  namely, 
fix  (hillings  and  three  pence,  and  twelve  and  fix-pence, 
being  tire  price  now  fixed  by  cufiom  and  confsnt.  1  o  in¬ 
duce  gentlemen  to  vote  with  him  on  this  queuion,  he 
thought  it  was  unneeeffary  to  go  over  all  the  calculati¬ 
ons  and  arguments  which  had  been  ably  urged  by  the 
counfel  for  this  ufeful  body  of  men,  becaufe  he  fuppof- 
ed  them  dill  frefh  in  their  memory  :  but  he  would  add 
an  additional  argument  to  prove  that  the  decay  of  trade 
ou^ht  not  to  reduce  their  wages.  The  inward  bound 
veffels  would  be  unferved,  if  the  expences  of  the  pilots 
were  reduced,  becaufe  if  with  a  flourifhing  commerce, 
it  was  neceffary  for  fix  boats  to  be  condantly  dretching 
acrofs  the  capes  for  the  purpofe  of  meeting  veffds;^  io 
though  the  commerce  is  dimmiihed,  it  will  be  necefiary 
for  this  (pace  to  be  equally  filled,  in  order  that  every 
veflel  as  it  approaches  our  coad  may  he  ferved.  Sup- 
pofe  for  example,  that  the  trade  had  decreafed  one  6th, 
will  five  boats  be  equal  to  the  fervice  of  fix  ?  certainly 
not,  the  whole  number  are  effential  in  either  cafe.  So 
that  they  are  at  a  certain  and  unavoidable  expence  be 
the  trade  more  or  lefs ;  but  when  it  is  lefs,  they 
as  a  body  get  lefs,  to  enable  them  to  bear  the  certain 
expence.  This  mud  be  followed  by  a  different  confe- 
quence,  and  the  bufinefs  will  rufh  to  the  other  extreme, 
by  not  differing  them  to  obtain  a  livelihood  in  thispro- 
feflion,  youM  drive  off  the  bed  men  and  leave  the  trade 
in  the  hands  of  the  unfkilful,  who  when  greatly  reduc¬ 
ed  in  number,  may  take  the  advantage  of  extorting 
from  the  merchants  fo  much,  as  will  punidi  them  diffi¬ 
dently  for  not  allowing  them  at  this  time,  what  they 
have  a  long1  time  enjoyed  by  mutual  ccftfent. 
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Mr.  Clyrner  thought  that  reducing  the  number  of  pi¬ 
lots  might  encreafe  the  number  of  boats,  and  therefore 
the  trade  would  be  better  ferved,  for  it  did  not  appear 
that  the  trade  was  benefited  by  a  great  number  of  pi¬ 
lots,  but  by  the  number  of  boats  being  encreafed  that 
would  keep  upon  the  look-out. 

T he  cla  fe  propofed  by  Mr.  Fitzfimons  was  agreed  to, 
and  the  houfe  continued  for  fome  time  to  go  on  with 
the  bill,  but  the  ufual  time  of  adjourning  drawing  on., 

The  houfe  adjourned,  to  meet  to-morrow,  A.  M. 

Thursday,  September  18 th,  1788. 

The  houfe  met  purfuant  to  adjournmment. 

Mn  M^Calmont  prefented  the  peti  ion  of  A.  Morrow . 
hating  that  he  had  repaired  fome  arms  for  the  hate,  for 
which  he  had  not  been  paid  :  this  petition  was  referred 
to  the  committee  of  claims. 

Mr.  Salter  prefented  a  memorial  from  fome  inhabit¬ 
ants  of  the  northern  liberties,  complaining  of  fome  ir¬ 
regularities  of  the  butchers,  and  praying  the  houfe  to 
relieve  the  fame  :  referred  to  the  county  members. 

Mr.  Oliver  prefented  a  reprefentation  from  a  number 
of  the  inhabitants  of  Cumberland  county,  hating  that 
they  had  been  impofed  upon  by  fome  people  who  had 
c  rried  about  petitions  againh  the  alteration  of  the  line 
between  Cu??iberland  and  Northumberland  counties,  and 
requehing  that  if  fuch  petitions  were  prefented,  that  the 
houfe  would  not  take  notice  of  them. 

Mr.  Beale  then  prefented  petitions  figned  by  732  in¬ 
habitants  of  Cumberland^  praying  that  no  alteration  may 
be  made  in  the  county  line. 

•  Agreeably  to  the  order  of  the  day,  the  houfe  took  up, 
for  a  third  reading,  the  alien  bill. 

Mr.  AFLene  exprefied  himfelfan  enemy  to  this  bill, 
which  he  looked  upon  at  bell,  to  be  but  a  dangerous 
pnjedt,  and  highly  improper  for  the  houfe  to  have  any 
thing  to  do  with  :  therefore  he  moved  the  pofipone- 
ment. 

Mr.  Fitzfimons  would  agree  to  the  poftponement,  be- 
caufe  there  was  fome  other  huiinefs  unfin i (bed  before 
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thehoufe;  lie  meant  the  wardens  port-bill,  poftponed 
yefterday:  but  he  would  not  give  up  the  alien  bill,  be- 
caufe  he  was  fatisfied  it  was  a  ufeful  meafure,  and  he 
entertained  no  doubt  but  it  would  appear  a  raoft  valua¬ 
ble  regulation  upon  a  full  inveftigation,  which  he  hop¬ 
ed  it  would  receive  before  the  termination  of  the  fef- 
lion. 

Mr.  Chtner  was  fully  of  the  fentiment  with  his  col¬ 
league,  and  was  pretty  certain  that  every  objedion  that 
could  be  railed  would  vantfh  when  the  fubjed  was  more 
fully  difcufled. 

Mr.  Logan  thought  the  bill  deferved  the  moft  ferious 
confideration,  and  if  the  objedions  could  be  odviated, 
he  fhould  be  very  glad  to  hear  it.  He  acquiefced  in  the 
poftponement,  but  with  confidence  that  the  bill  would 
again  be  brought  forward.  The  bill  was  now  poft- 
pon ed. 

Agreeably  to  the  fecond  order  of  the  day,  the  houfe 
took  up  the  bill  fufpending  the  fale  of  unfeated  lands, 
for  the  payment  of  taxes. 

Mr.  Findley .  The  queftion  Mr.  Speaker,  on  the  en¬ 
acting  claufe,  is  of  fuch  a  nature,  that  I  do  not  know 
how  I  fhall  vote ;  and  perhaps  it  may  not  be  amifs  to 
mention  my  views  of  this  bufinefs.  I  believe  fomething 
that  would  anfwer  the  purpofe  wifhed  to  be  anfwered 
by  this  claufe,  is  neceffaiy,  but  it  ought  to  be  a  per¬ 
manent  regulation.  The  fale  of  thefc  lands  as  was  ob- 
ferved  by  the  gentleman  (Mr.  Clymer)  at  the  time  he 
introduced  the  bill,  is  a  great  evil,  and  much  greater 
than  was  thought  of  by  the  legifiature  who  pafled  the 
ad,  under  which  they  are  expofed  to  fale. 

I  would  mention  what  I  take  to  be  fome  of  the  evils 
to  which  we  are  expofed  ;  1  fhall  here  fpeak  as  to  the 
county  in  which  I  am  beft  acquainted.  It  feems  that 
this  is  one  caufe  of  lefiening  the  fales  of  land  which  in¬ 
dividuals  might  make,  and  has  perhaps  lowered  the 
price  of  lands  fo  much,  that  the  community  are  thereby 
injured  to  a  greater  amount  than  all  the  taxes  are  worth, 
for  it  had  produced  a  combination  among  the  purchaf- 
ers  not  to  buy  any  lands  but  what  were  offered  ftr  fale 
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in  this  way  :  A  combination  which  perhaps  no  law  can 
wholly  prevent,  and  which  was  alio  cemented  by  the 
fcarcity  of  money  and  plenty  of  lands  among  us  :  and 
I  believe  inffances  may  be  found,  where  owing  to  thefe 
combined  caufes,  lands  have  been  procured  for  lefs  mo¬ 
ney  than  would  have  been  neceffary  for  the  payment  of 
tire  fees  at  the  land-office.  I  have  found  in  feme  cafes, 
that  I  have  been  threaded  to  examine  at  the  land-office 
that  the  lands  were  patented,  and  the  purchafe  money 
which  was  paid  at  thefe  fales  would  not  have  paid  even 
the  fees  on  patenting. 

I  believe  it  has  alfo  had  a  bad  eftedt  upon  the  fale  of 
the  public  lands  :  finding  it  fo  eafy  to  get  abundance  of 
land,  and  that  too  of  a  good  quality,  becaufe  it  is  rea- 
fonable  to  believe  the  heft  lands  would  be  taken  up  firft, 
many  who  would  otherwife  have  {peculated  in  taking 
lands  of  the  flare  have  declined  doing  it,  under  the  hopes 
of  more  advantageous  purchafes  from  the  commiffion- 
ers  .  Though  I  am  feniible  of  thefe  evils,  I  do  not 
know  what  would  be  a  proper  remedy,  and  this  bill 
I  apprehend  is  only  putting  off  the  evil  day. 

I  cannot  tell  either  what  is  the  caufe  of  the  evil  it- 
felf,  unlefs  it  be  the  unaccountable  negligence  of  the 
owners  of  the  land,  who  rather  than  pay  the  taxes  af- 
felfed  upon  them,  would  fuller  them  to  be  fold  for 
many  people  have  loft  their  lands  when  they  were 
not  fo  ill  defer ibed  but  they  might. have  been  eafily 
known.  As  the  negligence  will  not  probably  be  re¬ 
peated,  fo  neither  will  the  falcs  of  fuch  lands  in  fix¬ 
ture  be  fo  numerous  ;  and  to  repair  the  evils  which 
have  already  accrued  is  not  in  the  power  of  the 
ho  ufe. 

If  the  legiflature  fhould  interfere  and  fufpend  the 
collection  of  the  tax  from  the  non-refidents,  it  may  be 
giving  umbrage  to  thole  who  are  fettled  in  the  coun¬ 
try,  and  they  think  themfelves  rather  hurt  by  the 
benefit  which  the  1111  (bated  lands  derive  from  their  in- 
duflry  and  exertions.  They  think  that  every  im¬ 
provement  which  they  make  adds  a  value  to  the 
others  land,  while  they  bear  no  part  of  many  of  the 
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^reateft  public  expences,  fiicn  as  making  roads  and 

helping  to  ereCf  mills,  &c.  _  . 

But^while  I  am  making  thefe  obfervations,  I  with  to 
apply  a  perfect  and  complete  remedy,  and  not  one  that 
will  only  prevent  the  evil  for  a  few  days,  and  afterward 
let  it  d ‘if charge  with  double  malignity.  But  I  do  not 
mean  to  vote  again!!  this  bill)  unlels  a  bettei  could  be 

devifed. 

Mr.  Peters  did  not  think  he  could  point  out  m  a 
flrono-er  manner,  the  evils  which  thefe  kind  of  fales 
were°produaive  of,  than  had  been  done  by  the  worthy 
gentleman  who  was  juft  feated.  Nothing  more  was 
neceffary  to  convince  the  houfe  how  much  the  opera¬ 
tion  of  the  law  diftreffed  the  perfons  whofe  lands  were 
facrificed  to  a  combination  of  fpeculators.  They  muft 
from  one  moment’s  reflexion  confider  that  thefe  dif- 
treffes  exift  ;  and  the  only  queftion  which  he  conceived 
neceffary  to  be  enquired  into  was,  whether  the  ftate  de¬ 
rived  fufficient  advantage  from  the  fales  to  counterba¬ 
lance  the  evils  which  the  individuals  fuftained. 

Inftead  of  advantage, I  think  thegentleman  has  fhewn 
us  that  the  ftate  draws  confiderable  difadvantages,  both 
by  the  influence  it  has  upon  the  fale  of  public  lands, 
and  with  refpeft  to  the  depreciation  of  the  private  pro¬ 
perty  of  the  citizens.  It  is  certainly  the  duty  of  the 
legiflature  to  prevent  the  ruin  of  individuals,  became 
their  property  is  the  foundation  on  which  the  public 
happinefs  muft  ftand.  We  know  the  fales  of  unfeated 
lands  to  be  productive  of  evil  daily,  and  becaufe  we 
cannot  apply  a  complete  remedy,  (hall  therefore  no¬ 
thing  be  done  to  palliate  the  diforder,  until  the  means 
of  a  perfeCl  cure  can  be  difeovered  ?  Shall  the  non-re- 
fidents  be  mul<fted  tor  not  performing  impoffibilities  t 
Many  of  them  would  be  glad  to  difpofe  of  their  lanes  at 
a  confiderable  lofs,  but  purchafers  are  not  to  be  found, 
fuch  is  the  general  calamity  of  the  country,  that  the 
means  of  purchafe  are  not  to  be  had  ;  nor  can  the  peo¬ 
ple  who  are  emigrating  weftward  he  flopped  to  fettle  ©n 
their  lands.  But  becaufe  it  is  impracticable  to  get  ri 
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of  the  lands  for  any  price,  (hall  the  who’e  property  be 
dedroyed?  And  indead  of  benefitting  the  public  by  this 
meafure  it  is  a  palpable  injury  to  it.  I  believe  fince 
the  fird  fettlement  of  Pennfylvania  there  never  was 
known  indances  of  fuch  ruin  as  this  meafure  had  been 
productive  of.  I  have  known  peopfp  go  up  to  the  com- 
midioners’  fales,  and  buy  in  their  own  lands  for  half 
the  amount  of  the  taxes  that  were  due  on  them,  and 
this  was  at  the  certain  lofs  of  the  date,  for  they  are 
obliged  to  forego  the  remainder  of  the  tax.  In  fome 
cafes  the  land  is  not  fudiciently  defcribed  for  the  own¬ 
ers  to  know  whether  it  is  their  land  or  not.  I  knew 
an  indance  on  the  dividon  of  Bedford  county,  when  a 
traCI  was  cut  in  two  by  the  county  line,  that  the  gen¬ 
tleman  paid  punctually  what  he  was  charged  in  Bedford^ 
and  not  underdanding  that  a  part  of  his  land  was  in  the 
new  county,  it  was  for  the  non-payment  of  the  tax 
thereon  fold  by  the  commiflioneis  fcr  a  mere  trifle. 

Although  we  are  not  now  acquainted  with  a  com¬ 
plete  remedy,  let  us  day  the  dedroying  hand  of  the 
commidioners,  in  hopes  that  the  next  legidature  will 
take  the  proper  means  to  prevent  the  like  in  future.  I 
believe  a lfo,  Mr.  Speaker,  that  this  evil  is  greater  than 
has  been  mentioned,  for  in  fome  counties  the  whole  tax 
is  laid  upon  non-refidents,  while  the  fettlers  are  clear. 
I  do  not  pretend  to  Uy  this  is  a  general  practice,  but  fo 
far  as  my  information  goes,  it  has  been  done  in  mere 
counties  than  one.  But  this,  with  what  has  already 
been  faid,  determines  me  to  vote  for  the  prefent 
bill. 

Mr.  Clyrner.  The  gentleman  from  Wejhnor eland 
(Mr.  Findley)  has  told  us  truly  fome  of  the  inconveni¬ 
ences  of  the  prefent  laws  w-ith  refpeci  to  this  fubjecl, 
but  he  feems  to  wonder  what  could  be  the  caufe  of  the 
non-refidents  permitting  their  lands  to  be  fold  ;  he 
does  not  attribute  it  to  want  of  information,  becaufe  he 
thinks  the  lands  in  many  indances  where  they  have  been 
fold  were  diffidently  defcribed.  If  this  was  the  cafe,  it 
mud  have  proceeded  from  the  inability  of  the  proprie¬ 
tor  to  pay  the  taxes,  who  was  obliged  to  dand  a  quiet 
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ibecdator  at  the  facrifice  of  his  property  ;  and  this  will 
not  be  to  be  wondered  at,  if  he  will  only  renedt  upon 
the  enormous  amount  of  the  taxes  affeffed  upon  non- 
refidents.  I  will  venture  to  fay,  that  it  all  the  feared 
lands  in  North- America  were  taxed  at  the  rate  which 
the  unfeated  lands  in  Bedford  county  were  taxed,  that  a. 
fum  would  be  levied  in  one  year  fufficient  to  pay  off 
the  whole  foreign  and  domedicdebt  due  by  the  United 
States.  I  know  that  the  perfons  who  have  had  the  ex¬ 
ecution  of  this  law  have  pioceeded  without  con— 
fcience  and  without  law  in  fome  ind^nces  ,  an  edate 
to  which  I  am  executor  is  unfortunate  enough  to  hold 
unfeated  lands  in  that  county,  for  which  I  have  paid 
into  the  treafury  fourteen  pounds  date  money  a  trail, 
and  above  three  pounds  for  other  charges,  amounting 
to  between  dventeen  and  eighteen  pounds,  a  mod  e- 
normous  andoppreflive  tax  on  land  which  it  is  imprac¬ 
ticable  to  fettle,  and  which  is  confequently  unproduc¬ 
tive.  But  as  I  have  always  paid  every  (hilling  of  tax 
(indeed  I  have  money  in  the  treafury  by  advance  to  an¬ 
swer  fuchdemands)  I  have  with  the  more  freedom  ven¬ 
tured  to  bring  forward  the  bill  before  you.  In  doing 
this  I  conlulted  no-body,  being  well  fatisded  that  the 
prefent  method  of  ^olleiting  fuch  taxes  was  invidious 
and  dangerous,  without  profit  or  advantage  to  the  date. 
May  it  is  a  lofs  to  the  date  in  every  indance  where  the 
land  is  fold  for  lefs  than  the  amount  of  the  taxes,  and 
this  cafe  is  neither  unufual  nor  unexpected.  With 
thefe  impredions  I  brought  the  bill  forward  and  did  not 
expect  a  fingle  member  would  be  found  to  give  fo 
neceffary  and  reafonable  a  meafure,  their  oppofition. 

Mr.  Lollar  (hould  be  glad  if  gentlemen  would  men¬ 
tion  the  time  which  it  was  intended  to  fufpend  the  fais 
of  the  lands,  and  then  he  (hould  be  prepared  to  give 
his  vote  upon  it,  and  he  wifhsd  it  was  a  more  general 
practice  of  the  houfe  to  fill  up  the  blanks  of  a  bill  on 
the  fecond  reading. 

Mr.  Fitzfvnons'&\&  not  think  it  neceffary  to  fill  up  the 
blanks  at  the  fecond  reading,  becaufe  the  bill  was  al¬ 
ways  in  the  power  of  the  houfe,  and  no  order  of  that 


/ 


\ 


t 


■ 

■* 


Il6  DEBATES  OF  THE  GENERAL  ASSEMBLY 

*  ,•  .  •%  ■  * 

■ ;  *  1  -  -  •  '  ■  }  i  ", '  *  J: ;  j .  ,  ^  -  ■ 

kind  could  be  obligatory.  While  I  am  up,  fir,  I  (hall 
j  uh  obferve,  that  as  there  does  not  appear  to  be  a  mem¬ 
ber  of  this  houfe  but  is  fenfible  of  the  abominable  in- 
juftice  that  is  done  in  the  management  of  thefe  fales, 
that  therefore  there  is  no  doubt  but  the  bill  will  be 
agreed  to.  Gentlemen  will  alfo  remember  that  the 
taxes  for  which  the  lands  are  to  be  fold,  are  not  thofe 
of  the  current  year,  but  arrearages  for  fome  time  back, 
and  if  they  are  fold  for  half  the  amount  of  fuch  taxes, 
the  hate  irrecoverably  lofes  the  other  half,  and  fubjects 
herfelf  to  the  embarraffment  this  default  mufl  ccca- 
fion. 

Mr.  Lewis  obferved,  that  if  the  relief  of  the  non-re- 
fidents  was  pcftponed  to  a  future  houfe,  it  might  occa- 
fion  the  combined  fpeculators  to  ufe  improper  mea.is  to 
haften  on  the  fale,  and  thereby  do  the  greatch  injury  to 
thofe  whom  it  is  the  duty  of  the  houfe  to  protedf,  for 
which  reafon,  as  well  as  thofe  already  mentioned  by  his 
worthy  colleagues,  he  fhould  be  for  the  bill. 

Mr.  Peters  replied  to  the  obfervations  of  the  honora¬ 
ble  gentleman  from  Wejimoreland  (Mr.  Findley )  refpedf- 
ing  the  uneafinefs  this  meafure  might  occafion  among 
the  fettiers  in  the  back  counties,  by  afking  how  thefe 
people  were  to  be  benefitted  by  fales  made  in  this  way : 
did  it  not  leflen  the  value  of  their  lands,  certainly  it  did ; 
and  the  gentleman  had  admitted  it.  But  do  they  not 
acquire  a  greater  number  of  fettiers  by  felling  to  them 
lands  at  fo  very  cheap  a  rate  ?  He  believed  that  every 
member  knew  this  wras  not  the  cafe,  but  that  it  was  on¬ 
ly  changing  one  non-refident  for  another,  and  therefore 
the  lands  were  no  better  fettled  after  the  fale  than  they 
were  before.  But  does  not  the  fale  of  the  land  bring 
into  the  treafury  the  amount  of  the  taxes?  no,  for  he 
knew  not  only  one,  but  a  hundred  inftances  to  the  con¬ 
trary,  where  the  land  by  fuch  improvident  fale,  had 
been  emancipated  from  half  the  taxes,  which  reverted 
back  again  upon  the  county,  who  have  to  make  up  fuch 
deficiency.  So  that  fuch  fades  were  not  only  ruinous  to 
the  Hate,  to  individuals,  and  landed  property  generally, 
but  even  this  popular  part  of  the  argument  among  the 
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refidents,  was  without  weight,  and  would  in  the  end 
be  infinitely  more  for  their  interefl  that  no  fuch  (ales 
ihould  take  place,  than  otherwife. 

Mr.  Findley  thought  that  it  feemed  to  be  defigned  to 
pafs  the  bill  with  a  filent  vote  when  it  was  calied  up : 
that  from  its  novelty  it  ought  to  have  fome  inveftigati- 
on  that  the  houfe  might  underhand  its  nature  and  ptin  • 
ciples  :  on  this  account  he  had  thrown  out  fome  obfer- 
vations  in  hopes  to  obtain  fome  reafons  for  paffing  the 
bill  ;  he  expected  he  fhould  fucceed,  and  he  was  glad 
that  he  had  done  fo  to  the  degree  which  gentlemen  had 
heard.  He  thought  himfelf,  that  fome  alteration  in  the 
mode  of  conducing  this  bufmefs  was  proper,  but  had 
not  fallen  upon  any  one  that  he  could  advocate,  and 
therefore  was  contented  for  the  prefent  with  the  one 
before  the  houfe ;  not  but  he  fhould  infinitely  prefer  a 
permanent  fyfte.na  to  it. 

He  would  now  proceed  to  make  fome  few  remarks 
upon  the  fituation  of  the  county  which  he  had  the  ho¬ 
nor  to  reprefent,  and  which  he  was  beft  acquainted 
with  ;  alfo  of  the  conduft  of  the  officers  of  the  county, 
becaufe  he  thought  there  was  a  delicacy  due  to  the  cha¬ 
racter  of  every  perfon  who  ought  not  to  be  blamed, 
where  it  was  not  defer ved.  But  firft,  as  to  the  obfcr- 
vations  that  were  made  with  refpe£t  to  the  lands  which 
were  fold  for  half  the  taxes,  that  could  not  apply  to  his 
county,  becaufe  there  was  a  gentleman  there  who  had 
given  orders  to  the  commiffioners  to  knock  down  to 
h  m  all  the  lands  that  did  not  fell  for  more  than  the 
taxes,  and  afterward  the  owners  were  indulged  with 
them  again  if  they  choofed  to  take  them,  fo  that  for 
this  reafon  none  were  fold  for  lefs  than  the  amount  of 
the  taxes  due  on  them,  neither  were  the  taxes  there  fo 
high,  as  in  fome  other  counties,  owing  to  the  exone¬ 
rations  which  had  been  made  to  that  county  during  the 
late  war.  Having  often  heard  it  complained  of,  that 
the  county  officers  laid  the  burthen  of  the  taxes  on  the 
unfeated  lands,  he  was  induced  to  be  attentive  to  the 
conduct  of  the  officers  in  this  refpe£l ;  and  he  believed 
it  was  only  in  a  fmall  degree,  that  the  burthens  were 
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difprop©rtioned,  he  believed  that  they  had  fixed  a  rule 
in  thofe  parts  that  were  extended  along  the  frontier,  not 
to  confider  the  fmall  improvrnents  made  cn  fome  tracfts 
by  the  fettlers,  as  an  object  of  afleffment :  in  this  there 
might  be  fome  impropriety,  but  in  every  other  infiance 
he  believed  they  were  hcneft  to  their  oath.  There  was 
another  cafe  of  difficulty  which  the  officers  had  to  en¬ 
gage  with  :  that  was,  when  a  large  quantify  of  unfeat- 
ed  land  lay  in  a  body,  and  they  did  not  know  the  parti¬ 
cular  bounds  and  value  of  each  tradf,  and  therefore  they 
a  fie  fled  them  all  alike,  which  though  it  might  not  be  ex¬ 
actly  juft,  yet  it  was  out  of  their  power  to  do  other- 
wife. 

He  believed  that  no  member  of  this  houfe  wifhed  to 
fee  fuch  Tales  repeated,  and  therefore  hoped  time  enough 
would  be  given  by  this  fufpenfion  to  enable  the  next 
houfe  to  make  the  relief  permanent. 

It  was  propofed  to  allow  fix  months  for  fufpending 
the  fale,  and  it  was  alfo  propofed  the  time  fhould  be  three 
months,  and  from  that  till  the  end  of  the  next  fitting  of 
the  Afiemhly ;  upon  which  a  ftiort  converfation  took 
place,  and  it  was  determined  to  allow  fix  months:  — 
whereupon  the  bill  pafied  the  fecond  reading,  and  was 
ordered  to  be  tranfcribed  and  publifhed. 

The  letters  and  other  papers  from  Council,  and  the 
delegates  in  Congrefs,  relating  to  the  organization  of 
the  new  federal  goreanment,  was  referred  to,  MefT.  Ch- 
mer ,  Peters ,  IVynkoop ,  M.‘Lene  and  Findley^  who  were 
inftrudled  to  report  a  bill,  if  they  think  proper. 

The  wardens’  port-bill  refumed. 

When  the  houic  came  to  the  fifteenth  claufe,  relating 
to  the  Aim  which  a  pilot  fhould  have  if  he  was  carried 
off  to  lea,  either  unavoidably  or  againft  his  inclina¬ 
tion, 

Mr.  Fitzfmons  obferved,  that  this  was  a  claufe  which 
had  drawn  Vome  obfervations  from  the  counfel  who  was 
employed  by  thefe  people,  on  which  he  fhould  juft  re¬ 
mark,  that  it  never  was  underftood  by  thefe  people 
themfelves  to  be  a  relative  duty  on  the  captain,  to  fet 
them  alhore,  fjr  if  they  had  no  boat  of  their  own  at- 
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tending,  they  always  pay  a  very  confiderable  fum  out  of 
the  money  th£y  received  for  the  pilotage  to  another  for 
the  ufe  of  hi£  boat  for  this  purpofe  ;  beiide  the  pilot  run 
very  little  rifque,  becaufe  he  need  not  go  down  at  fuch 
a  time  that  it  was  impoffihle  foi  him  to  get  on  fhore, 
for  the  pilot  had  thv  command  of  the  (hip,  and  without 
his  content  (he  could  not  weigh  her  anchor. 

Mr.  Robinfon  contended  for  making  the  captain  pay 
feverely  for  carrying  a  pilot  off  againft  his  inclination, 
but  he  would  not  fay  much  as  the  lubjeft  had  been  well 
fpoken  to  on  a  former  occafion.  He  moved  to  make 
the  penalty  £.100,  which  was  adopted. 

After  fpending  a  confiderable  time  further  in  reading 
this  bill, 

The  houfe  adjourned  until  to-morrow,  A.  M, 
Friday,  September  19th ,  1788. 

The  houfe  met  purfuant  to  adjournment. 

Petitions  from  Robert  R .  Hunter  and  John  P 'meant , 
infolvent  debtors,  were  read,  and  referred  to  MefTrs. 
JVill^  Salter  and  Kreemer . 

Elizabeth  Parker  s  petition  was  alfo  read  and  referred. 

A  petition  from  the  two  Doans ,  prifoners  under  fen- 
tence  of  death,  by  virtue  of  certain  proceedings,  to  out¬ 
lawry  had  againft  them  was  read,  praying  the  interpo- 
fition  of  the  legiflature,  in  order  to  reftore  them  to  the 
ineftimable  privilege  of  trial  by  jury.  Ordered,  that  it 
be  referred  to  MefTrs.  Fitzfimons ,  Chapman ,  and  Find¬ 
ley ,  to  report  thereon. 

Petition  from  fifteen  hundred  and  feventy-three  inha¬ 
bitants  of  Wejlmor eland  aud  JVaJhington  were  read,  pray¬ 
ing  the  bill  for  ere&ing  a  new  county  out  of  parts  of 
thofe  counties  may  be  pafled. 

The  following  letter  from  the  Vice-Prefident  was 
read  : 

In  Council,  Philadelphia ,  Sept,  19,  1788. 

S  I  R, 

THE  memorial  of  David  Linton ,  of  the  county  of 
Lancajler ,  is  enclofed  for  the  confideration  of  the  Ge¬ 
neral  aflembly  $  the  merits  of  this  a&ive  citizen  in  ap- 
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prehending  a  daring  villain,  in  the  opiniou  of  Council, 
cairn  the  attention  and  lome  reward  from  your  honor¬ 
able  houfe. 

I  have  the  honor  to  be, 

With  great  refpedt, 

Your  mod:  obedient,  and 
Very  humble  fervant, 

P.  MUHLENBERG. 

Honorable  Thomas  Mifflin ,  Efquire , 

Speaker  of  the  General  Affembly . 

Which  was  referred,  together  with  the  petition,  to 
MeiTrs.  Lowrey ,  Kreemer ,  and  Carfon . 

The  memorial  from  Turnbull ,  Marmic ,  and  Co.  was 

alfo  referred. 

As  was  the  letter  from  his  Excellency  2/.  5/.  Clair, 
Governor  of  the  W^eflern  Territory,  together  with  ail 
the  papers  on  the  files  relative  to  that  fubject,  to  Meil. 
Peters ,  Wynkoop,  JVillingy  Flub  ley,  Piper ,  Kennedy ,  /r- 
yine,  Findley,  and  M^Culmont. 

The  committee  of  accounts  made  report,  that  they 
have  received,  counted,  examined,  and  burnt,  twenty 
thoufand  pounds  more  of  the  paper  emiflion  of  1785. 

The  bill  for  compenfating  the  ferviccs  of  Lieut.  Col. 
Francis  Mentzes ,  was  read  a  third  time.  The  yeas  and 
nays  on  the  enabling  claufe  allowing  him  100/.  for  in- 
fpecting  the  militia  public  arms  and  uores,  were  called 

and  were — Yeas  36 — Nays  23, 

Whereupon  the  bill  was  paired. 

Agreeably  to  the  order  of  the  day,  the  houfe  took  up 
for  a  third  reading,  the  bill  to  enforce  the  payment  and 
due  colle&ionof  taxes. 

The  firfl  enacting  claufe  gives  the  collector  authori¬ 
ty  to  take,  feize,  didrain,  and  fell  the  goods  and  effects, 
of  every  delinquent  who  has  not  paid  his  taxes  ;  but 
if  fufficient  goods  cannot  be  round,  then  and  in  every 
fuch  cafe  the  collector  is  required  to  take  the  body  of  the 
delinquent  to  the  jail,  where  he  is  to  remain  without 
bail  or  main-prize,  until  payment  fhall  be  made,  wit 
reafonable  cods  ;  and  the  colleftor  has  power  to  call 
any  perfon  to  his  alii  dance,  who,  it  he  refute,  is  nnea- 
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ble  five  pou'qds.  To  which  claufe  is  added  a  provifion 
that  entitles  a  delinquent  to  the  benefit  of  the  laws  made 
for  the  relief  of  infolvent  debtors. 

Mr.  Fitzfimons  objected  to  the  fe verity  of  this  claufe, 
which  imprifoned  a  man  poffefied  of  no  vifible  proper¬ 
ty.  He  had  no  conception  that  fuch  perfons  were  in 
the  firft  inftance  proper  fubje&s  of  taxation  ;  and  it 
was  certainly  a.i  additional  feveritv  to  punifh  them  for 
not  being  poflefTed  of  property. 

Mr.  Findley  did  not  know  any  other  way  of  compel- 
ing  one  clafs  of  people,  who  had  no  vifible  property,  to 
pay  taxes.  He  alluded  to  fmgle  freemen. 

Mr.  Fitzfimons  would  accept  the  claufe,  if  the  houfe 
agreed  to  confine  it  to  that  defcription  of  perfons  ;  but 
he  could  never  approve  of  extending  it  to  men  who 
had  families  altogether  dependent  upon  their  daily  la¬ 
bour  for  fupport. 

Mr.  Clymer  looked  upon  this  to  be  the  moft  intereft- 
ing  part  of  the  bill.  He  expe£fed  the  imprifonment 
was  not  fo  much  a  penalty  on  the  delinquent,  as  a  mean 
in  the  hands  of  the  hate  of  enforcing  the  payment  of 
taxes,  and  that  without  it  the  law  would  be  evaded  a 
thoufand  ways,  and  perhaps  altogether  defeated.  The 
fubjeft  was  certainly  a  delicate  one,  but  while  on  the 
one  hand  he  wiihed  to  avoid  oppreffion,  on  the  other 
he  was  by  his  duty  obliged  to  ufe  proper  means  to  fc~ 
cure  the  hate  in  her  juft  dues. 

Mr.  Robinfon  did  not  think  there  was  any  reafon  to 
make  the  laws  for  the  colle&ion lefs  fevere,  unlefs  their 
feverity  was  unreafonable.  The  law  propofed  was  not 
unufually  fevere,  becaufe  by  all  the  laws  of  Pennfylva - 
7iia^  delinquents  are  liable  to  imprifonment,  as  will  be 
feen  by  turning  to  the  former  tax-laws.  But  we  are 
to  enquire  whether  this  mode  of  colle&ing  taxes  is  not 
fevere  in  itfelf.  The  only  two  deferiptions  of  people 
who  may  be  fuppofed  not  to  have  vifible  property  are, 
the  one  already  mentioned,  namely,  fingle  freemen; 
and  the  other  are  fuch  freemen  not  iingle,  who  have  va¬ 
luable  occupations  for  which  they  are  rated  ;  but  there 
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are  others  who  are  not  taxed  at  all.  The  perions  of 
the  two  firft  defcriptions  areafteffed,  but  from  a  fufpiciori 
that  they  are  rated  too  high  they  have  a  right  to  com¬ 
plain  to  the  commiftioners  of  the  proper  county,  who 
may  difcharge  them  from  the  whole,  or  fuch  part  as 
they  fhail  think  improperly  charged.  After  this  is 
done,  it  is  fcarcely  poOtble  to  fuppofe  that  the  perfon, 
efiimated  at  a  certain  value,  and  which  is  juftly  eftima- 
ted  too,  if  the  commiftioners  are  convinced  of  their  abi¬ 
lity  to  pay,  (hall  after  a  few  months,  when  the  tax  be¬ 
comes  due,  be  unable  to  pay  fo  fm all  a  proportion  as 
that  amounts  to.  The  honorable  gentleman  (Mr. 
Clymer)  from  the  city  made  a  proper  diftindtion  in  this 
cafe.  That  the  imprifonment  is  not  intended  as  a  pe¬ 
nalty,  but  as  a  means  in  the  hands  of  the  hate  to  ex¬ 
act  a  compliance  with  their  juft  demands  ;  but  by  the 
provifionary  claule  every  ground  for  the  charge  ®f  feve- 
rity  is  removed,  becaufe  the  delinquent  can  make  the 
fame  ufe  of  the  infolvent  laws  againft  the  ftate,  that  he 
can  ctgaif  ft  an  individual  ;  and  iet  gentlemen  fay  when 
this  was  ever  the  cafe  before.  Did  they  ever  know  a 
perfcn  difcharged  trom  his  confinement  on  account  of 
debts  due  to  the  ftate,  bur  he  was  liberated  by  a  fpecial 
a&  in  his  favor  ?  Where  then  is  the  peculiar  injuftice 
of  this  law  ?  There  is  none  ;  but  on  the  contrary  a 
mildnefs  and  gentlenefs  extended  to  the  unfortunate, 
which  it  is  the  happinefs  of  Pennfilvanians  to  feel  in  a 
fuperior  degree  to  alrnoft  every  other  government  in  the 
union. 

Mr.  Lewis  could  not  fee  any  juft  ground  for  the 
charge  of  Severity;  on  the  fide  of  clemency  he  obferved, 
it  w'cnt  further  than  any  law  hitherto  known  i nPennfyl- 
vania ,  and  that  while  it  wifely  fecured  the  1  berty  of  the 
fubje£i,  it  made  ample  provifion  againft  defrauding  the 
ftate  of  her  juft  rights.  He  went  on  to  fhew  that  per- 
fons  who  held  certificates,  who  poffcffed  annuities,  who 
traded  with  ready  money,  or  lived  on  its  intereft,  were 
all  poffefted  of  no  vifible  property,  but  certainly  they 
were  proper  obje&s  for  taxation,  and  the  ftate  ought 
to  have  the  means  of  compelling  payment.  Neither. 
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certificates  nor  annuities  could  be  objects  of  diftrefs  un¬ 
der  the  laws  of  Pennfylvania  fo  that  it  was  impracticable 
to  obtain  for  the  date  her  juft  dues,  unlefs  the  collector 
had  power  given  by  this  law. 

Mr.  Peters  apprehended  that  the  c^mmiffioners  bad 
at  anv  time  a  power  to  ftrike  out  thofe  perfons  who 
they  were  certain  were  unable  to  pay  the  tax,  and  there¬ 
fore  all  the  mifchiefs  that  were  apprehended,  might  be 
prevented  in  the  firft  inftance. 

Mr.  Fitzfmons  wifiied  to  refirain  the  claufe  to  that 
defcription  of  perfons  winch  had  been  mentioned  by  the 
gentleman  who  advocated  the  claufe.  But  as  to  the 
humanity  of  the  law,  which  the  gentleman  from  the 
county  (Mr.  Robinfon )  fo  highly  extolled,  he  did  not 
fee  it ;  nor  did  he  think,  there  was  much  gent'enefs  in 
liberating  a  delinquent  after  thiee  months  impnfonment, 
who  was  unable  perhaps  by  his  occupation  to  fupport 
his  family.  He  contended  alfo  that  there  was  not  in 
any  country  a  more  arbitrary  tax  than  that  w!  ich  afteft- 
ed  the  occupations  of  the  people,  for  the  perfons  who 
were  appointed  to  tax  them  can  form  no  juft  opinion  of 
their  worth.  He  concluded  with  a  hope  thathefhould 
fee  the  time  wh  n  this  fpecies  of  oppreftion  would  be 
abolifhed  altogether.  J 

Mr.  Robinfon  thought  the  gentleman  ought  not  to 
call  upon  the  advocates  of  the  bill  for  amendments  ; 
but  if  he  conceived  them  neceftary  he  ought  to  propofe 
them,  and  fubmit  them  to  the  judgment  of  the  houfe. 
The  legiftature  ought  to  confider  (erioully  in  the  firft 
place  what  fumswere  eftentially  neceftary  for  defraying 
the  <  x  per  ices  of  government  and  themoft  proper  means 
of  obtaining  it  ;  but  afterward  they  fhould  perfeverc  in 
thefe  means  until  the  objeCt  was  accompli  died. 

Doctor  Logan .  I  have  a  greater  objection,  Mr. 
Speaker,  to  this  law,  than  any  which  has  been  yet  men¬ 
tioned,  which  is,  that  it  takes  the  collection  out  of  the 
hands  of  the  magiftrates,  and  puts  it  into  the  hands  of 
the  collector,  a  perfon  that  is  not  known  in  the  confti- 
tution.  It  is  rue,  that  agreeable  to  the  idea  of  Mr. 
Comptroller  General,  in  his  letter  to  the  houfe,  this 
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will  be  a  more  luminary  mode  of  procedure,  but  then 
it  was  inch  an  one  as  only  correfponds  with  the  prin¬ 
ciples  of  arbitrary  governments,  and  is  dire&ly  contra¬ 
ry  to  every  idea  on  Which  free  governments  are  foun- 
ed. 

The  conditution  of  Pennfylvania  has  a  modsxcellent 
provilion  on  the  fubjecf  of  taxation,  which  is,  that 

No  public  tax,  cutlom,  or  contribution,  lhall  be  im- 
poiea  upon  or  paid  by  the  people  of  the  date,  except  by 
a  law  for  tnat  purpofe  :  Before  any  law  be  made  for  raif- 
ing  it,  the  purpofe  lor  which  any  tax  is  to  be  raifed, 
ought  to  appear  clearly  to  the  leg  flatureto  be  of  more  fer - 
vice  to  the  community,  than  the  money  would  be  if  not 
collected ;  which  being  well  obferved,  taxes  can  never 
be  burthens.”  The  mod  opprefflvet ax,  and  that  which 
people  mod  generally  refufe  to'pay,  is  that  impofed  by 
the  funding  aCh  When  that  bill  was  before  the  legis¬ 
lature  of  1785,  it  was  their  duty  to  have  known  the  ca¬ 
pability  of  the  people  to  bear  the  excefiive  burthen  with 
which  they  wrere  going  to  load  them.  The  deficiency 
in  the  payment  of  taxes  was  at  that  very  moment  of  an 
adonifhing  magnitude,  and  luch  as  argued  the  inability 
of  the  people  to  bear  fuch  an  extraordinary  increafe  as 
was  laid  by  that  act  ;  and,  let  me  afk,  was  the  purpofe 
lor  which  thole  taxes  were  raifed  of  more  fervice  to  the 
community  than  the  money  would  have  been  if  not  col¬ 
lected  ? 

T  he  members  of  this  houfe  will  no  doubt  recoiled 
that  the  complaints  about  that  time  were  loud  againlt 
the  collectors,  who  had  in  many  inltances  embezzled 
the  public  money,  or  run  elf  with  it,  and  fo  cheated 
the  date  completely  of  all  they  had  got  in  their  podefii- 
on.  To  remedy  this,  that  law  directed  the  magidrates 
to  proceed  againlt  the  delinquents  to  obtain  the  fax; 
and  this  is  the  way  known  to  the  conditution  :  Shall 
therefore  the  legidature  return  to  the  old  mode  not  au- 
thprifed  by  the  conditution,  at  the  fame  time  that  it  ex- 
pofes  the  date  to  confiderable  lofs,  by  the  default  of 
colleClors  whom  it  is  evident  have  repeatedly  abufed 
the  confidence  which  the  commiliioners  placed  in  them. 
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I  think,  Mr.  Speaker,  that  if  it  is  ncceflary  to  enforce 
the  payment  and  collection  ol  taxes,  that  it  had  better 
be  left  in  the  hands  of  the  magi  ft  rate  than  thofe  of  the 
collector.  Bat  whatever  might  be  the  legislative  opini¬ 
on  of  the  fituation  of  the  country  in  the  year  1785?  d 
is  now  the  duty  of  the  houd  to  condder  their  prelent 
circumdances ;  and  I  acknowledge  that,  fince  I  have 
had  the  honor  of  a  (eat  in  this  houfe,  I  have  never  felt 
the  anxiety  on  any  occafton  that  1  do  at  prelent.  For 
fir,  I  know  well,  I  know  feelingly,  the  didndes  ol  the 
people  in  the  countiy,  where  the  farms  are  generally 
uncultivated,  btcaufe  they  have  not  the  means  to  im¬ 
prove  them.  A  HeJJian  fly  at  this  moment  threatens  us 
with  the  fevered  calamity  that  can  befall  an  agricultural 
country:  its  ravages  and  devaluations  are  of  the  mod 
diftrefling  kind,  and  fuch  as  forebodes  inevitable  de- 
druCtion.  Perhaps  if  this  period  fhoukl  be  fe’edled  to 
enforce  the  collection  of  what  is  judly  deemed  an  op- 
preflive  tax,  it  will  either  be  productive  of  a  revolution, 
or  your  citizens  will  flently  leave  a  country  which  they 
find  devoted  to  extreme  oppreftion.  1  was  up  lad  week 
in  Bucks  county,  at  the  Great  Swamp ,  and  it  was  with 
poignant  concern,  that  I  learnt  that  upwards  of  twenty 
reputable  families  had  left  that  neighbourhood,  and  gone 
to  fettle  at  Niagara.  T  he  Spaniards  have  encouraged 
a  very  confderahle  emigration  from  this  city  to  Cartha¬ 
ge  nay  and  like  the  Englijh  grant  them  lands  for  cuitiva-  ' 
tion  unincumbered  with  taxes  for  feveral  years. 

It  was  yederday  dated  to  the  houfe  that  lands  fold  at 
public  faie,  produced  next  to  nothing,  and  that  the 
price  of  land  by  private  fale  was  reduced  too  low  ;  for 
which  reafon  the  houfe  indulges  the  ovrners  of  unfeated 
lands  with  a  longer  time  to  make  payment  of  the  taxes. 
And  diall  the  honed  indudrious  hard  working  hufband- 
man,  on  whom  ail  our  profperity  depends,  receive  lefs 
indulgence  from  the  legiflature  than  the  gentlemen  of 
Philadelphia ,  who  hold  large  tracts  of  land  unoccupied, 
and  unproductive  ?  He  learned  a  few  days  ago,  that  the 
tax-books  for  the  diftriCt  of  Germantown ,  amounted  for 
this  year  to  upwards  of  1500  1,  and  he  was  aimed  cer- 
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tain  that  the  whole  diftridl  did  not  poflefs  1500  L  in  mo¬ 
ney  :  and  land  that  was  worth  Tome  time  ago  15  1.  an 
acre,  would  not  now  fell  for  iorty-ffiiilirigs,  owing  to 
the  fcarcity  of  money,  and  confequent  fcarcity  of  bid¬ 
ders,  In  (hort,  he  declared  the  funding  law  to  be  in 
z  great  mealure  the  caufe  of  thefe  misfortunes  ;  that  it 
was  the  moil  iniquitous  law’  that  was  ever  palled  in  P<  nn~ 
jylvania ,  and  that  uniefs  ir  was  eiiher  repealed,  or  fome- 
thing  done  with  it,  it  would  ruin  the  hate. 

Mr.  Lewis,  It  the  Hef/ian  fly  Mr.  Speaker,  has  feen 
this  bill  published  for  consideration,  and  is  come  among 
us  in  order  to  be  the  means  of  inducing  us  to  rejedf  it, 
we  ought  not  to  hefitate  a  moment,  but  difmifs  it  im¬ 
mediately  :  but  if  it  is  a  calamity  with  which  providence 
has  afflicted  us,  we  ought  to  have  recourfe  to  eveiy 
means  that  will  leden  our  accumulated  evils.  I  have  of¬ 
ten  heard,  that  among!!  the' many  grievances  and  evils 
to  which  we  were  fubjedfed  by  the  funding  law,  that  the 
mode  of  collecting  the  taxes  was  not  the  lead  ;  nor  did 
I  ever  hear  that  mode  advocated  by  a  (ingle  gentl  man 
until  now.  I  thought  fir,  we  were  all  united  in  the  o- 
pinion  that  the  mode  of  collecting  greatly  increafed  the 
burthen  of  the  tax. 

The  conftitution,  which  was  fo  often  mentioned  by 
the  gentleman  when  he  was  laft  up,  has  many  good  and 
many  bad  things  in  it ;  fo  that  I  think  it  ought  to  be 
considered  rather  as  a  laudable  attempt  to  form  a  gcod 
one,  than  as  a  work,  of  pe  fedtion.  One  great  inconve¬ 
nience  which  it  contains,  is  the  mode  of  appointing  juf- 
tices  of  the  peace.  Every  member  of  this  houfe  knows 
ih.it  a  man  of  very  indifferent  charadf  r  may  be  able  to 
become  popular  in  a  fmall  didridt,  and  carry  a  diffid¬ 
ent  number  of  votes  againft  a  man  of  virtue,  becaufe  he 
does  not  hoop  to  the  mean  arts,  cr  ufe  equal  induftry 
with  the  other.  On  this  account  it  is  we  fee  charadters 
arrive  at  the  office  of  mag  Tracy,  who  have  not  a  bride 
good  quality  to  recommend  them :  for  it  has  become  the 
practice  of  late,  contrary  to  every  fentiment  of  delicacy 
for  a  man  to  fo  licit  for  this  office  by  perfonai  applicati¬ 
on,  Some  of  thefe  men  have  gone  fo  far,  and  hooped 
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fo  low,  as  to  appear  and  folicit  their  intereft  on  the  pub¬ 
lic  ground,  at  the  place  where  the  election  was  holding. 
But  I  never  heard  that  this  was  the  cafe  before  the  fund¬ 
ing  law  was  pafled  ;  that  law  giving  fo  great  an  oppor¬ 
tunity  to  encreafe  the  emoluments  of  the  juftice’s  office, 
has  induced  many  to  apply  for  it,  as  a  means  of  procur¬ 
ing  a  living  :  men  of  tottering  circumftances  were  the 
candidates,  becaufe  they  confidered  it  as  an  office  that 
would  furnifh  them  with  bread,  but  totally  unconcern¬ 
ed  were  they  whether  qualified  or  difpofed  to  adminifter 
juftice  with  impartiality. 

Under  the  former  laws  the  colleger  w?nt  round  to 
receive  the  tax,  and  if  he  was  unable  otherwife  to  obtain 
payment,  he  ufed  to  levy,  advertife  and  fell,  but  he  had 
no  particular  view  in  doing  this,  becaufe  he  rdfeived 
nothing  more  than  was  adequate  to  his  trouble,  but  un¬ 
der  the  funding  law  the  juftice  was  made  a  party;  and 
what  has  been  the confequence  ?  The  colledor,  inftead 
of  being  at  the  pains  to  obiain  payment  of  the  tax,  de¬ 
livers  over  to  fome  indigent  magiftrate  a  lift  of  his  books 
to  purchafe,  and  for  this  favor  the  magiftrate  becomes 
the  humble  fervant,  the  bofom  friend  and  boon  compa¬ 
nion  of  thefe  people  at  the  ale-houfes,  his  myrmidons 
cementing  and  lupporting  the  union.  See  him  pofleffed 
of  a  lift  of  200  of  his  neighbours,  with  what  heart-felt 
fatkfa&ion  and  vivacity  does  he  iftiie  his  procefs  ;  war¬ 
rants  and  fummonfes  are  difpatched  around,  and  the 
moft  trifling  difpute  ferves  as  a  pretext  to  fwell  his  bill 
of  cofts. 

Does  the  rapacity  of  thefe  men  tend  to  diminifh  the 
wrttchednefs  to  which  poverty  is  expofed,  or  rather  fir, 
does  it  not  tend  to  heighten  this  fufficiently  diftreffing 
calamity. 

I  know  one  inftance,  and  I  mention  it  with  pleafure, 
where  evils  1  have  fpoken  of  did  not  refult  from  the  col¬ 
lector's  depofiting  a  lift  of  delinquents  with  a  worthy 
magiftrate  near  this  city,  and  not  many  yards  removed 
from  its  louthern  boundary.  This  gentleman  having 
a  proper  feeling  for  the  diftreftes  of  his  fellow  citizens 
and  not  ambitious  of  being  the  inftrument  to  encreafe 
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them,  took  the  trouble  to  write  to  each  individual,  re* 
queuing  them  to  make  payment,  a  rid  thereby  fuperceed 
the  necefiity  of  bluing  procefs  againft  them,  and  this 
conduct  I  will  venture  to  fay,  encreafed  the  harmony  of 
his  feelings,  and  added  more  to  his  happinefs  than  was 
ever  experienced  by  others  who  purfue  a  different  con- 
duff.'  It  is  muc  h  to  be  lamented,  that  this  is  but  a  fo¬ 
ld  ary  inftance  of  the  benignity  of  i  ffice  ;  for  I  fear  you 
may  travel  a  long  time  round  and  round  this  city  and 
its  neighbourhood,  before  you  will  find  the  fellow. 

Where  ignoble  means  are  purfued  by  hungry  men  to 
get  this  office,  it  cannot  but  be  expected  that  griping 
and  indirect  means  fhould  be  adopted  to  obtain  the 
profits  refulting  from  the  bufinds.  And  I  fubtnit  with 
confidence  to  the  houfe  whether  this  mode  is  not  more 
©ppreffive  than  that  which  would  be  adopted  by  the  bill 
before  us.  Here  is  no  inducement  held  out  for  the 
collector  to  hurry  on  his  fuit,  to  run  before  the 
payment,  as  in  the  cafe  of  the  magifirate  who  with  his 
printed  lummons  makes  all  poffible  difpatch,  left  the 
unfortunate  perfon  (liculd  prevent  its  fervice  by  the 
payment  of  the  tax.  Nor  is  this  confined  to  the  poor 
alone,  the  rich  are  his  objects  alfo  ;  and  where  there  is 
a  willingnefs  to  pay  without  coercion,  the  procefs  muft 
not  ftop,  becaufe  a  fee  is  loft  by  his  cupidity.  And 
thus  docs  his  enormity  furrourid  a  large  diftridf,  not 
one  of  whofe  inhabitants  lias  perhaps  been  called 
upon  by  the  colie&or.  No,  that  is  not  his  intention, 
for  be  fide  the  pofTeftion  of  fees  grafped  from  the  hand 
of  mifery,  the  Juji'ice  in  fome  inftances  retains  the 
taxes  thus  colledied. 

Let  thefe  obfervations  operate  as  they  may  with  the 
gentleman  who  has  drawn  them  forth,  I  am  well  con- 
vinced  they  will  be  allowed  their  weight  by  every 
other  member  who  hears  me,  becaufe  they  know 
that  they  are  too  well  founded,  and  will  undoubted¬ 
ly  induce  the  houfe  to  enter  the  mode  of  collecting  the 
taxes,  in  the  manner  propofed  by  the  claufe  before 
you. 

Mr.  Logan  retorted  upon  the  characters  of  the  form-  ' 
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er  collectors,  who  in  many  inftanccs  had  proved  them- 
felves  unworthy  of  their  truft,  and  infilled  that  the  ma- 
giftrates  were  the  moft  proper  perfons  to  iflue  procefs 
to  obtain  the  payment  of  taxes  ;  that  they  were  officers 
known  both  in  the  law  and  conftitution,  while  collec¬ 
tors  were  unknown  at  this  time  to  either.  He  added 
an  inftance  of  a  poor  woman’s  fpinriing-wheel,  worth 
fifteen  {hillings,  which  a  collector  had  fold  for  fifteen 
pence  ;  and  hoped  the  houfe  would  not  countenance 
fuch  facrifices. 

Mr.  Lewis  remarked,  that  under  the  prefent  mode  of 
collecting  taxes,  after  the  poor  woman’s  wheel  was 
fold  for  that  purpofe,  her  bed  muil  have  gone  to  pay 
thejuftice’s  and  conftables  fees. 

Mr.  Clymer  was  of  opinion,  that  confining  the  power 
of  making  diftrefs  to  the  magiftrates,  was  adding  nei¬ 
ther  fecurity  to  the  effeCts  or  perfons  of  the  delin¬ 
quents.  He  looked  upon  the  word  magiftrate,  an  im- 
pofing  term  ;  formerly  it  was  thought  that  they  were  a 
virtuous  and  refpe&able  body  ot  people,  but  owing  to  a 
popular  error  in  the  conftitution,  and  fome  other  caufes, 
they  are  often  found  to  be  mean  and  rapacious  wretch¬ 
es,  purfuing  every  infamous  means  that  can  be  devifed 
to  prey  upon  their  neighbours. 

This  office  is  often  beftowed  on  falfe  grounds,  and 
there  is  a  folecifm  in  the  word,  for  it  is  rather  given  as 
an  alms  to  fupport  the  man  who  begs  for  it,  than  as 
the  reward  of  virtue ;  and  he  believed  from  the  influ¬ 
ence  which  thefe  perfons  neceflarily  have  over  the  mo¬ 
rals  and  manners  of  the  people,  that  it  will  continue  to 
introduce  every  fpecies  of  vice,  until  it  works  the  cor¬ 
ruption  of  the  flate,  without  fome  remedy  is  timely  ap¬ 
plied.  Ifit  was  fubmitted  to  him  to  chufe  between  the 
two  evils  the  magiftracy  or  the  HeJJian  fly,  he  would 
chufe  the  leaft,  preferring  famine  or  peftilence  to  be 
dealt  out  by  the  hand  of  God,  than  oppreflion  and  the 
contamination  of  every  virtue  by  that  of  man. 

Mr.  Findley  apologized  for  the  change  made  in  the 
mode  of  collecting  taxes  in  the  year  1785  $  he  believed 
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that  he  advocated  that  change  ;  but  he  was  now  fatis- 
ffi  d  both  from  the  event  and  a  better  knowledge  of  the 
principles,  that  it  was  wrong  ;  for  the  juftice  was  not 
a  refponfible  officer  in  the  collecting  line,  and  therefore 
he  ought  not  to  receive  any  part  of  the  public  money. 
He  alfo  admitted  that  fome  of  the  other  ill  consequen¬ 
ces  that  had  been  depicted,  might  refult  from  fuch  an 
improper  regulation.  Wherefore  he  lhould  heartily 
join  in  reftoring  the  collection  of  taxes  to  its  old  ground, 
and  vote  for  the  bill  ;  not  that  he  thought  by  fo  doing 
he  fhould  be  adding  to  the  diftreftes  of  the  people,  but 
on  the  contrary  doing  a  great  deal  to  prevent  them. 

Some  few  alterations  were  made  now  in  the  claufe 
touching  the  mode  of  felling  and  advertifing  property 
diftrained  ;  alfo  allowing  a  perfon  to  give  fecurity  to 
the  collector  for  the  payment  of  the  tax,  which  was  to 
refpite  him  forty  days  ;  when  it  was  agreed  to.  After 
which  the  houfe  continued  fome  little  time  confider- 
ing  the  bill,  but  then  poftponed  it,  and  adjourned  till 
to-morrow. 

Saturday,  September  20,  1788.  A.  M. 

The  houfe  met  purfuant  to  adjournment. 

Agreeably  to  the  order  of  the  day,  the  houfe  took 
into  confideration,  the  bill  for  electing  a  new  county 
out  of  part  of  Walhington  and  Weftmoreland,  and 
owing  to  the  extreme  inaccuracy  of  the  bill,  a  long 
time  was  fpent  in  amending  it  ;  but  the  houfe  not 
being  able  to  complete  the  fame,  after  giving  the  new 
CGunty  the  name  of  Allegany,  they  poftponed  it  and 
adjourned. 

Monday,  September  22,  1788.  P.  M. 

The  houfe  met  purfuant  to  adjournment. 

Mr.  Fitzfmions  prefented  a  petition  in  favour  of  the 
Doans,  and  afterwards  reported,  that  the  committee 
on  that  fubject  had  prepared  a  bill,  but  as  it  exceeded 
their  inftructions,  he  meant  to  requeft  leave  of  the 
houfe  to  prefent  it  ;  becaufe  no  time  ought  to  be  loft, 
as  they  were  ordered  for  execution  on  Wednefday. 
The  houfe  agreed  without  debate  to  receive  the  bill : 
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it  was  to  reftore  to  them  the  trial  by  jury,  which  they 
!nd  been  deprived  of  in  confequence  of  an  outlawry. 
The  bill  was  read  ancj  ordered  to  lie  on  the  table. 

A  meffage  from  council  was  read,  relative  to  the 
importation  of  convi£ls  into  this  (late,  and  referred  to 
Meflis.  Lewis,  Peters  and  McLene. 

The  bill  for  ere£ling  the  new  county  of  Allegany 
was  refumed,  and  after  a  confiderable  time  (pent  there¬ 
on,  it  was  ordered  to  be  engrolTed. 

On  application  of  colonel  Ofwald,  thirteen  fub- 
poenas  were  iffued  for  witneffes  in  his  caufe,  to  appear 
September  23d,  1788. 

And  the  houfe  then  adjourned  until  to-morrow,  A.  M. 

':Jh-  *< !  •>  '  .7  A  ?.  *  >  ;  15*  Vv  .  V*'  v  ?  * 

Tuesday,  September  23d,  1788. 

The  houfe  met  purfuant  to  adjournment. 

Mr.  Clyiner^  from  the  committee  appointed  for  the 
purpofe  of  reporting  the  mode  of  commencing  proceed¬ 
ings  under  the  new  federal  conflitution,  prefented  a 
bill  for  that  purpofe  ;  and  a  refolution  that  this  houfe 
would  go  into  the  appointment  of  fenators  to  the  fede¬ 
ral  government. 

Mr.  Fitzfvnons  wiflied  the  houfe  to  take  order  on 
the  bill  relative  to  the  Doans,  becaufe  the  time  was  fo 
(hort,  that  if  the  legidature  did  not  interfere  immedi¬ 
ately,  it  would  be  too  late,  as  they  were  ordered  for 
execution  on  Wednejday . 

Mr.  Lewis  hoped  as  it  was  a  fubjedl  of  importance, 
and  at  the  fame  time  of  fo  preding  a  nature,  the  houfe 
would  proceed  with  the  bill. 

Mr.  Findley  mentioned  his  being  one  of  the  com¬ 
mittee,  but  that  he  did  not  agree  to  prefent  the  bill. 
He  acknowledged  the  buiinefs  to  be  folemn  and  fert- 
ous,  but  did  not  approve  of  giving  thefe  men  falfe 
grounds  for  their  hopes.  He  was  againft  the  bill  5  be¬ 
lieving  every  thing  which  had  been  done  in  their  cafe 
to  have  been  regular  and  confident,  and  thought  a 
vote  on  the  claufe  would  fhow  the  opinion  ol  the 
houfe. 

The  bill  was  taken  up  on  the  firft  enacting  claufe. 


i 


1 32  DEBATES  OF  THE  GENERAL  ASSEMBLY 

Mr,  Lewis  arofe  and  obferved,  that  from  the  con¬ 
current  voice  of  the  public,  he  had  not  the  lead  doubt 
but  the  perfons  mentioned  in  the  bill  were  deferving 
of  the  moil  fevere  punishment,  but  at  the  fame  time, 
fome  caie  ought  to  be  taken,  that  the  legislature  act 
with  contiftency,  and  do  not  through  them  injure  the 
rights  and  privileges  of  the  citizens  of  Pennsylvania. 

Proceedings  by  outlawry  are  of  great  antiquity  : 
they  depend  not  only  on  the  a6l  of  our  affembly,  but 
cn  the  common  and  ftatute  Jaw  of  England  ;  and  it  is 
neceffary  that  fuch  proceedings  fhould  be  authorifed. 
But  there  is  a  material  difference  between  the  mode 
of  proceeding  in  England,  and  the  one  pointed  out  by 
cur  of  affembly,  much  more  favourable  to  the  li¬ 
berties  of  the  people  of  that  nation,  than  the  one  adop¬ 
ted  here  is  to  the  people  of  this.  And  fhall  it  be  faid 
that  the  rights  of  the  fubjeft  is  more  tenacioufly  guar¬ 
ded  in  that  country,  than  they  are  in  this  afylum  of 
injured  liberty  ? 

No  proceedings  in  the  cafe  of  outlawry  can  be  had  in 
England,  except  proclamation  is  made  five  times  at  the 
court  of  oyer  and  terminer  of  the  proper  county  in  which 
the  perfons  are  generally  known  to  have  refided,  and 
with  which  he  has  the  mod  frequent  communication. 
If  this  is  not  giving  full  time  and  opportunity  for  the 
perfon  to  become  acquainted  with  the  procefs,  it  is  giv¬ 
ing  a  very  confiderable  time.  But  it  is  not  fo  in  Penn - 
fylvania ;  by  the  law  it  is  required  that  proclamation  be 
made  in  the  court  of  quarter  fefiion  of  the  county  where 
the  offence  is  alledged  to  he  committed,  and  return 
thereof  to  be  made  to  the  next  S  upreme  Court,  fo  that 
it  can  hardly  ever  happen  that  proclamation  is  made 
but  at  the  next  court,  'but  in  England  it  muff  be  made  in 
five  fubfequent  terms  ;  and  as  this  is  to  be  in  the  coun¬ 
ty  in  which  the  crime  is  alledged  to  be  perpetrated,  it 
may  be  the  one  which  he  does  not  inhabit,  and  herce 
there  is  the  lefs  probability  of  the  party’s  having  any 
knowledge  of  that  tranfa&ion,  the  a£t  of  affembly  on¬ 
ly  requiring  the  proclamation  to  be  made  in  the  county 
where  by  the  indidment  he  is  fuppofed  to  re  fide,  and 
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every  one  knows  that  by  the  expreffion  of  the  indict¬ 
ment,  he  is  fuppofed  to  be  late  of  the  county  in  which 
the  indictment  is  found.  To  illudrate  this,  fuppofe  an 
inhabitant  from  the  other  fide  of  the  Alligany  river  has 
been  in  Philadelphia ,  and  that  after  his  return  home, 
an  indictment  is  fcund  here  againft  him,  and  proceed¬ 
ings  at  outlawry  are  conducted,  he  is  {tiled  in  the  in* 
diCtment,  late  of  the  county  of  Philadelphia,  yeoman, 
and  proclamation  is  fo  made  at  one  court  of  quarter 
fellion.  I  afk  in  proceedings  of  this  nature,  whether 
here  is  not  a  trap  laid  for  the  mod  innocent  man  to 
be  condemned,  without  trial  of  any  kind  whatfoever? 
fentence  of  death  is  pafled,  without  the  perfons  having 
an  opportunity  to  be  confronted  with  his  accufers,  or 
making  his  defence. 

After  this  Mr.  Lewis  proceeded  to  read  the  law  in 
fupport  of  what  he  had  advanced,  and  then  went  on  to 
remark  that  he  had  already  faid  that  proceedings  to  out¬ 
lawry  were  neceflary  :  they  were  fo,  becaufe  fuppofe  a 
perfon  who  is  a  real  offender,  has  perpetrated  a  crime 
and  left  the  country,  but  who  has  left  a  confiderable 
property  behind  him,  that  property  cannot  either  in  En¬ 
gland  or  here  be  come  at  any  otherwife,  in  order  to  make 
in  f >me  degree  an  atonement,  but  it  is  not  neceflary  to 
the  extent  which  it  is  carried  to  by  the  aCt  of  affembly 
of  the  date  of  Pennfylvama. 

The  penal  laws  of  the  date  offer  another  drong  argu¬ 
ment  to  extend  relief  to  them.  If  a  man  had  been  guilty 
of  a  fimilar  crime  at  the  fame  time  that  this  was  for  which 
thefe  men  are  to  die,  but  who  had  not  been  outlawed, 
he  could  only  be  imprifoned  and  fet  to  hard  labor :  and 
fhali  the  laws  of  Pcnnjylvania  punifh  thefe  lefs  to  whom 
fhe  allows  a  trial,  than  thofe  to  whom  it  is  denied  ?— 
Thefe  men  were  fo  unfortunate  as  not  only  to  be  de¬ 
prived  of  a  jury  trial,  but  their  punidament  could  not 
be  commuted,  becaufe  the  judges  had  no  other  power 
but  that  of  palTing  fentence  ;  they  were  condemned  by 
the  law  long  before  they  were  apprehended.  In  an  ad¬ 
dition  to  this  the  honorable  Supreme  Executive  Coun¬ 
cil  had  no  other  power  than  to  liberate  them  altogether 
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and  fo  fet  loefc  two  perfons  who  are  perhaps  juftly  tho*t 
to  be  pelts  to  the  fociety,  or  order  their  execution,  they 
have  no  alternative  ;  therefore  the  power  of  altering  the 
law  fo  as  to  punifh  them  in  the  mild  and  humane  man¬ 
ner  dire&ed  by  the  penal  ftatute,  if  they  fhouki  be  found 
guilty  on  being  reftored  to  a  trial  by  jury  is  only  in  the 
power  of  the  legiflature. 

He  did  not  think  this  bill  would  amufe  the  unhappy 
men  with  falfe  hopes,  becaufe  he  thought  the  houf* 
mud:  be  well  fatisfied  of  the  propriety  of  reftoring  them 
to  a  jury-trial ;  for  his  part,  he  was  well  fatisfied  of  it, 
and  fhculd  vute  now  for  the  bill,  and  he  expelled  un- 
Jefs  f  me  very  urgent  reafons  were  offered  to  the  con¬ 
trary,  he  fhouki  be  of  the  fame  fentiment  on  paffing  the 
bill  into  a  law. 

The  queftion  was  now  taken  on  the  claufe,  which 
being  loft  deftroyed  that  part  of  the  bill,  but  it  was  af¬ 
terward  poftponed. 

Agreeably  to  the  refolution  of  the  houfe,  paffed  laff 
Tuefduy ,  the  houfe  were  about  going  into  a  committee 
on  the  memorial  of  Coi.  E.  Ofwald ,  when 

Mr.  Lene  arofe  and  called  upon  the  houfe  to  recollect 
thaj  he  had  oppofed  making  this  the  order  of  the  day, 
and  he  repeated  the  arguments  which  he  had  urged  a- 
aginft  it,  and  concluded  with  calling  upon  the  members 
who  were  frill  of  his  opinion  that  it  was  improper  to 
proceed  to  the  inquiry,  to  fay  fo. 

1  But  before  he  fat  down  he  would  beg  to  afk  gentle¬ 
men  what  fituation  the  chara&ers  of  the  judges  would 
be  in,  if  the  houfe,  after  hearing  evidence,  fhouki  find 
themfelves  fo  pinched  in  point  ©f  time,  as  not  to  be  able 
to  make  their  decifion  :  the  chara&ers  of  the  judges  to 
be  fure  ought  to  be  held  facred,  but  in  the  cafe  which 
he  had  put,  they  might  receive  injury.  Now  let  the 
houfe  fee  in  what  light  their  characters  are  to  be  viewed 
at  this  time  :  certainly  the  memorial  of  Col.  Ofwald 
leaves  it  altogether  in  the  doubt.  But  on  the  other  hand 
if  the  houfe  proceed  in  the  examination  of  witneffes, 
and  fhall  thereupon  determine  that  there  is  foundation 
for  an  impeachment,  but  from  the  neceflity  of  the  cafe, 
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are  obliged  to  leave  it  over  to  the  next,  what  will  then 
be  their  fituation  ?  now  adds  Mr.  M'Lent,  I  think  that, 
although  the  aoufe  ought  to  be  delirous  of  doing  juft. ce 
to  individuals,  yet  they  ought  alfo  to  be  careful  of  in¬ 
juring,  in  that  attempt,  the  charaders  of  thofe  whofe 
characters  ought  to  be  held  facred. 

I  (hall  therefore  move  you  fir,  for  a  poftponement  of 
the  bufmefs,  which  was  leconded  by  Mr.  Kennedy . 

Mr.  Fitzfimons  hoped  the  houfe  would  not  poftpone 
the  bufmefs  ;  nor  did  he  think  it  ncceilary  to  take  up 
much  of  the  time  of  the  hcufe  in  giving  his  reafons. 
That  gentleman  was  one  of  the  committee  to  whom 
colonel  Gfwald’s  memorial  was  referred,  and  who 
brought  in  the  report  which  was  adopted  laft  Tuefday. 
If,  fir,  he  had  then  been  of  the  fame  opinion  which  he 
has  now  declared,  and  this  had  fufficient  weight  with 
the  committee  to  report  in  a  different  manner,  why  did 
he  not  prevail  upon  them  to  fay  that  there  was  not 
time  for  the  enquiry,  and  that  therefore  the  whole 
fhould  be  left  over  to  another  houfe  ?  But  this,  fir, 
I  think  was  not  the  purport  of  the  report :  it  ftated 
that  the  party  ought  to  be  heard  ;  and  tlvs  report 
I  look  upon  to  be  the  foundation  of  the  charges 
againfl  the  judges  of  the  fupreme  court.  I  think 
it  therefore  the  duty  of  the  houfe  to  give  them  a 
chance  of  a  hearing  this  feffion.  I  believe  we  may 
be  able  to  go  through  with  it  this  feffion  ;  but  if 
we  find  it  drawing  out  too  long,  it  can  be  as  well 
poftponed  at  that  ftage  of  the  bufmefs,  as  it  can  at 
this.  But  that,  fir,  I  do  not  look  upon  as  proba¬ 
ble  to  be  the  cafe.  The  charges  are  but  few,  and 
will  admit  of  being  confined  to  a  fmall  compafs; 
and  when  the  houfe  are  in  poffefiion  of  them,  1  trull 
the  decifion  will  be  eafy.  And  I  think,  fir,  it  will 
be  doing  an  unwarrantable  injury  to  the  judges,  to  go 
fo  far,  and  then  defer  our  proceedings  to  another  le- 
gillature  ;  and  I  think  further,  that  it  will  argue  fome 
inconfillency,  when  we  are  not  ftrained  in  point  of 
time. 

Mr,  M‘Lm  replied,  that  if  the  gentleman  meant  to 
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charge  him  with  inconfidency  of  conduct  in  agreeing 
to  the  report,  when  he  thought  the  houfe  had  not  time 
to  go  into  the  enquiry  he  would  exculpate  himfelf  by 
appealing  to  the  order  of  the  hofue  on  the  commitment 
ol  the  memorial,  from  which  it  would  appear  that  the 
committee  were  directed  to  report  the  form  and  order  of 
proceeding,  and  that  confequentiy  it  was  not  in  the  dif- 
cretion  of  the  committee  to  report  that  the  houfe  fhould 
not  proceed  without  fubjedling  themfelves  to  the  charge 
of  inconfidency. 

Mr.  Lewis.  The  committee  could  have  reported,  if 
they  had  been  of  that  opinion,  that  the  time  of  the 
houfe  was  fo  fhort  that  they  could  not  proceed  at  all  in 
the  bufinefs. 

Mr.  M‘Lene  acknowledged  the  gentleman’s  ingenui¬ 
ty,  but  he  would  let  it  at  defiance  to  prove,  fo  that  he 
could  fee  that  when  the  committee  were  ordered  by  the 
houfe  to  report  the  form  and  order  of  proceeding,  they 
were  at  liberty  to  report  no  form  or  order  of  condudlino- 
the  bufinefs. 

Mr.  Lewis  thought  he  had  (hewn  how  the  commit¬ 
tee  could  report  otherwife,  but  the  gentleman  did  not 
chule  to  fee.  If  the  committee  had  laid  that  the  houfe 
could  not  proceed  in  any  form  with  propriety,  it  would 
have  anfwered  the  purpofe  for  which  they  were  ap¬ 
pointed. 

Mr.  Findley  did  not  think  it  of  much  importance 
whether  or  not  the  committee  might  or  might  not  have 
reported  as  contended  for.  It  appeared  to  me  that  it 
was  their  inftru&ion  to  report  the  order  of  proceeding, 
and  this  I  apprehend  was  what  they  were  competent  to, 
but  they  were  not  competent  to  fay  whether  the  houfe 
fhould  proceed  in  the  bufinefs  or  not. 

I  believe  when  this  bufinefs  was  made  the  order  of 
the  day,  I  voted  for  the  report  as  it  was  amended, 
at  the  fame  time  aligning  my  reafons ;  and  as  I 
wifh  to  be  confident  (though  I  do  not  know  that  there 
is  any  harm  in  being  charged  with  inconfidency, 
becaufe  attention  and  confidering  any  lubje6f,  may 
oblige  a  man  to  change  Its  fentiments,  and  it  is  no 
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rejection  on  his  head  or  heart  that  he  does  fo,  but  as  I 
mean  to  (hew  myfelf  confident  in  now  voting  againft 
proceeding  to  the  order  of  the  day,  I  (hall  take  the  li¬ 
berty  of  intruding  myfelf  a  few  minutes  on  the  patience 
of  the  houfe. 

It  is  my  opinion  that  podponmg  the  bufmefs  is  the 
bed  and  mod  proper  condufl  the  houle  can  adopt :  in 
order  to  be  convinced  of  this,  1  conceive  there  is  little 
elfe  to  do  than  to  enter  into  a  condderation  of  the  nature 
and  importance  of  the  cafe.  This  will  be  found  not  to 
be  of  that  common  routine  of  Jegidative  bufinels  which 
requires  only  certain  regulations  to  direfl  the  move¬ 
ments  of  fociety.  In  all  countries  an  enquiry  into  the 
ground  ofimpeachments  is  proceeded  with  to  (olemnnity 
and  delay. 

It  is  not  a  quedion  of  that  nature  which  ordinarily 
exercife  the  powers  of  the  houfe.  It  is  true,  it  is  a  que¬ 
dion  of  faff,  but  it  requires  a  proper  knowledge  of  the 
conditutional  powers  of  the  judiciary,  and  to  under- 
dand  the  principles  on  which  they  fhould  be  conduc¬ 
ed  ;  and  befide,  it  being  a  precedent  on  a  mod  impor¬ 
tant  quedion,  it  will  become  necedary  to  uie' delay. — 
This  houfe  cannot  expefb  to  fit  more  than  eight  days, 
though  fome  other  member  may  fay  we  can  fit  until  the 
eleflicn,  but  when  was  it  ever  known  that  a  fufficient 
number  of  members  could  be  retained  fo  long,  as  even 
to  finifh  the  ordinary  bufmefs  of  the  houle. 

The  importance  *of  this  bufmefs  therefore  arifes  from 
the  nature  of  the  cafe,  and  not  from  the  importance  of 
the  perfons  on  either  fide  ;  and  where  is  the  neceffity 
that  (hall  hurry  us  on  to  a  hady  decidon.  The  com¬ 
plaints  fet  forth  in  the  memorial  do  not  a  deft  the  mo¬ 
ral  charaCer  of  the  judges,  they  are  not  like  crimes  a- 
gaind  morality,  and  let  us  decide  as  we  will,  it  cannot 
alter  the  faff,  and  the  faffs  are  admitted  ;  indeed  I  tho’t 
it  at  one  time  unneceffary  to  have  witneffes  to  edablifh 
them,  they  being  proved  by  toe  official  papers,  anti 
their  public  notoriety.  Were  the  faffs  of  fuch  a  natu-e 
as  to  drike  at  the  moral  eharafler  of  the  men,  I  think 
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it  would  be  a  dronger  argument  to  have  the  bufinefs  de¬ 
cided  than  any  arifing  from  other  ground.  Any  thing 
that  we  can  do  will  only  amount  to  faying  the  judges  or 
Col.  Ofwaid  did  fo  and  fo,  as  (hall  be  fuggeded  by  the 
evidence,  and  on  this  the  public  opinion  may  depend  ; 
fo  that  in  this  point  of  view  I  cannot  fee  what  is  meant 
by  infjnuating  that  their  chara&ers  are  differing.  The 
inveiiigation  of  the  principles,  I  take  it,  can  be  gone  in¬ 
to  with  more  dignity  and  equal  jufiice  by  the  next  af- 
fembly  th  m  it  can  be  done  by  this  :  But  the  gentleman 
(rom  the  city  (Mr.  Fitzftmons)  fays,  we  (hould  go  all 
the  length  we  can,  and  then  if  neceffary,  leave  it  to 
the  next  houfe.  But  that  gentleman  will  recolle&  that 
every  thing  tranfa&ed  in  this  houfe  and  not  completed, 
will  have  to  begin  anew  in  the  next,  and  it  is  much  bet¬ 
ter  to  leave  it  wholly  to  them,  becaufe  they  will  be  e- 
qual  to  the  talk;  they  will  have  more  time  and  leifure 
to  deliberate  than  we  have,  and  the  very  nature  of  the 
thing'requires  time  and  deliberation,  which  we  have 
not,  and  therefore  I  apprehend  this  houfe  is  incompe¬ 
tent  to  the  bufinefs,  and  moreover  no  pofiible  injury 
can  arife  from  the  delay.  Therefore  Mr.  Speaker,  I 
(hall  vote  for  the  podponement,  and  fo  1  hope  will  eve¬ 
ry  member,  who  thinks  it  bed  to  make  up  an  opi¬ 
nion  on  full  deliberation. 

Mr.  Lewis .  When  this  bufinefs  was  lad  before  the 
houfe,  1  delivered  my  fentiments  on  the  propriety  of 
proceeding  immediately  to  an  examination  and  decifion 
on  the  caufe,  fo  much  at  large,  that  it  will  not  be  necef- 
fary  for  me  to  take  up  much  of  your  time.  I  faid  that 
the  fubjecd  called  upon  the  houfe  for  their  immediate 
attention  :  that  if  the  charges  dated  in  the  memorial 
were  well  founded,  and  the  conclufions  which  were 
therein  drawn  appeared  to  be  well  warranted,  that  it  was 
the  duty  of  the  houfe  to  take  the  proper  meafures  to  pre¬ 
vent  fuch  pra&ices  in  future.  On  the  contrary,  if  this 
is  not  the  cafe,  it  is  of  importance  that  the  public  mind 
be  fatisfied,  that  neither  the  laws  or  the  conditution  of 
the  date  has  been  violated  by  thofe  to  whom  their  exe¬ 
cution  is  entruded. 
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The  gentleman  from  Weftmoreland,  fays  it  is  o 
little  confequence  whether  we  proceed  in  the  bufinefs 
or  not ;  becaufe  we  cannot  determine  on  the  princi¬ 
ples,  and  the  fads  are  admitted.  How  he  is  authorifed 
to  fay  that  the  fads  are  admitted,  I  fhall  not  pretend 
to  enquire.  But  I  will  undertake  to  fay  that  fome  of 
them  are  falfc  and  ground lefs,  as  having  happened 
within  my  own  knowledge. 

I  fhould  not  have  been  fo  anxious,  if  the  memorial 
had  come  forward,  and  been  conduded  in  the  ordi¬ 
nary  mode  in  which  this  houfe  tranfads  it  bufinefs  i 
but  it  is  a  fad  of  public  notoriety,  that  a  proflituteq 
prefs  has  teemed  with  licentious  publications  on  this 
very  fubjed  ;  that  it  is  dill  labouring  further  to  pre¬ 
judice  the  public  mind,  and  to  add  weight  to  the 
charges  which  have  been  brought  before  the  houfe  : 
thefe  publications  are  continued  to  the  prefeni  day  ; 
and  it  is  more  than  probable  that  they  will  continue 
until  the  determination  of  this  bufinefs  takes  place. 
What  then  is  the  duty  of  the  legillature  ?  Thefe  pub¬ 
lications  go  abroad,  and  fpread  through  the  world,  in 
an  extenfive  manner  ;  and  it  is  impoffible  for  every 
reader  to  determine  whether  there  is  foundation  for 
the  allegations  or  not.  What  then  mu  ft  be  the  opi¬ 
nion  of  the  government  of  Pennfylvania,  and  of  its 
adminiftration  of  juftice,  if  complaints  of  this  kind 
are  not  attended  to  ?  I  think  it  the  duty,  therefore,  of 
this  houfe,  to  proceed  to  the  enqu  ry  into  the  fads; 
and  after  that  examination,  to  make  up  our  minds  and 
determine  tho  fubjed  one  way  or  the  other ;  and  the 
fooner  this  is  done,  the  more  honour  it  will  be  to  the 
legillature. 

Mr.  Findley  did  not  know  that  he  faid  all  the  fads 
were  admitted  ;  but  he  believed  the  mod  material 
ones  were.  He  thought  alfo,  that  the  houfe  had  bufi¬ 
nefs  enough  to  finifh,  without  going  into  any  other 
which  they  would  be  unable  to  complete.  He  knew 
very  well,  that  it  was  the  objedion  of  fome  to  have 
any  delay  in  this  bufinefs ;  that  the  printing  and  pub- 
lifhing  pieces  relative  to  the  fubjed,  would  be  conti- 
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nued.  We  have,  pethaps,  been  unfortunate  enough 
to  have  been,  for  many  years  pad,  both  before  and 
fmce  the  revolution,  in  the  enjoyment  of  what  we 
ufed  to  call  the  liberty  of  the  prefs;  but  if  we  now  are 
to  confider  it  as  a  curfe,  I  apprehend  that  it  is  one 
which  neither  the  decifion  nor  direction  of  this  houfe 
can  put  an  end  to,  or  rid  us  of ;  for  the  people  will 
tell  their  complaints,  and  make  their  obfervations  on 
their  own  caufes,  and  wall  not  he  retrained  from  ani¬ 
madverting  on  the  conduct:  of  the  courts  ofjudice,  nor 
even  of  this  houfe. 

I  know  that  I  have  frequently  been  made  the  fub- 
j  "61  of  reproach  in  the  public  papers,  and  I  cannot  but 
fiy  in  no  one  fo  often  as  the  very  one  alluded  to  by  the 
gentleman  from  the  city  (Mr.  Lewis' )  but  I  never 
conceived  that  the  way  to  get  rid  of  this  Inconveni¬ 
ence,  was  to  dedroy  that  liberty,  which  I  had  always 
been  taught  to  prize.  As  for  the  printers  themfelves, 
I  never  conceived  them  as  the  authors  of  the  defama¬ 
tion  which  was  pouered  (though  it  is  poffible  that 
that  might  be  the  cafe)  but  only  as  acting  in  the  way 
of  their  profefllon,  to  obtain  a  livelihood.  1  was  always 
contented  to  take  the  evil  with  the  good,  for  the  fake 
of  the  good  ;  and  whether  it  affedled  any  condudl  in 
this  houfe  or  out  of  it,  I  was  generally  eafy  ;  becaufe 
I  know  that  publications  of  this  kind  would  ftimulate 
an  enquiry,  and  which  I  have  no  doubt  but  would 
eventually  turn  out  to  my  advantage.  But  this  does 
not  relate  to  the  queffipn  before  the  houfe,  which  I 
think  to  be,  whether  this  houfe  can  go  with  propriety 
and  dignity  any  further  into  this  bufinefs  ?  This  being, 
as  I  take  it,  the  only  queftion,  I  am  prepared,  in  my 
own  mind,  to  anfvver  it.  I  think,  fir,  we  cannot  ;  and 
thofe  who  think  with  me,  will  vote  for  the  podpone- 
ment,  while  ihofe  who  think  otherwife,  I  fuppofe  will 
vote  againd  it. 

The  quedicn  for  podponcment  was  put  and  led  ; 
being  for  it  25,  againd  it  41. 

The  houfe  then  wont  into  a  committee  of  the  whole. 
Mr.  Peters  in  the  chair.  And  after  feme  previous  con- 
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verfatioti  relative  to  the  manner  of  hearing  witneffes, 

Jared  Inrerjol was  called  and  fworn.  .  . 

As  to  what  paffed  on  Tuejday  I  can  give  no  informa¬ 
tion  :  I  was  not  prefent.  "I  he  rule  to  Ihew  cauk,  if  1 
recoiled  right,  was  on  Saturday.  Mr.  Lewis ,  do  you 
mean  that  it  was  granted  or  returnable  ?  Mr.  Ingerjol. 
If  my  recollections  ierve  me,  it  was  returnable  on  Mon* 
Jay  whether  I  am  right  as  to  dates,  I  fuppofe  the  re¬ 
cord  will  determine.  On  Monday  Mr.  Ojwald  appeared 
with  Mr.  Sergant :  Mr.  Servant  defied  fuither  time. 
The  court  told  him  that  it  was  a  courfe  of  proceeding 
which  was  intended  to  prevent  delay  :  therefore  they 
proceeded  immediately  upon  the  arguments.  Mr.  Ser¬ 
gant  then  proceeded  to  ftate  his  realons  and  objections 
againft  the  mode  of  proceeding  by  attachment.  The 
court  were  of  opinion  againft  him,  and  it  I  undeiftand 
what  fell  from  the  bench,  they  were  unanimous  as  to 
the  contempt;  Mr.  juftiee  Bryan  differing  as  to  the 
propriety  of  proceeding  by  way  ot  attachment.  Colo¬ 
nel  Ofwald  faid  he  would  not  aniwer  to  interrogatories. 
Mr.  juftiee  Atlee  faid  fomething  I  d  d  not  hear  what, 
immediately  afterward  Mr.  ALKean  faid  to  Mr.  Ojwald 
or  his  counfel,  you  had  bettor  think  of  it.  Upon  which 
they  propofed  to  give  bail  for  Mr.  Ojwald  s  appearance 
next  day  Mr.  Ojwald  with  Mr.  M-Clannaghan  z ntercd 
into  recognizance  to  appear  the  next  day.  This  is  the 
fubftance  of  what  I  recoiled.  I  have  not  enumerated 
every  particular  expreffion  that  was  ufed  on  one  fide  or 

the  other,  nor  can  I.  _  ~  - 

Mr.  M^Lene.  The  gentleman  fays,  that  Mr.  UJ- 
vjald  refufed  to  anfwer  interrogatories :  I  beg  to  know 
how  the  queftion  of  interrogatories  came  to  be  men¬ 
tioned  ;  whether  Mr.  Ojwald  was  the  firff  that  fpoke 

of  it,  or  how  it  was  introduced  ? 

Mr.  Ingerjol.  I  recoiled  the  queftion  was  put,  and 
an  enquiry  made  whether  he  would  aniwer  interroga¬ 
tories  or  no. 

Mr.  M'Lene.  By  whom  ? 

Mr.  Ingerjol.  By  the  court  I  prefume  , 

Col,  Ojwald.  I  wilh  to  know  of  Mr.  Ingerjol-)  iff  the 
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Ciiief-juftice  did  not  require  me  to  enter  into  recogni¬ 
zance  to  anfwer  interrogatories  the  firft  day  ? 

JVir*  Ingerfol.  I  a  in  not  certain  in  which  of  two  ways 
the  queftion  was  put.  Whether  they  ateed  if  Mr. 
OJivuld  would  anfwer  interrogatories,  or  whether  they 
aiked  him  to  enter  into  recognizance  to  anfwer  inter- 
rogatot  les  \  but  I  know  it  was  referred  to  him  whether 
lie  would  anfwer  or  not  ;  and  it  was  replied,  that  to 
anlwer  a  charge  any  bail  would  be  given,  but  not  to 
anfwer  interrogatories. 

IVli.  OfwalJ.  1  with  to  afk  whether  he  remembers 
the  Ihenff  being  called  upon  to  take  me  into  cuftody 
tor  retufing  to  anfwer  interrogatories  ?. 

Mr.  IngerfoL  I  rather  think  there  was  an  expre/Tion 

cf  the  kind,  but  I  am  not  certain  as  to  the  particular 
words. 

.Mr,  Ofwald .  I  wifh  to  afk  Mr.  Ingerfol  whether  it 
is  not  the  practice  of  the  chief-jurtice  to  infuJt  the  gen¬ 
tlemen  of  the  bar  ;  and  whether  my  counfel  was  not 
ini  tilted  that  morning  ? 

Mt.  Mc Lene.  I  doubt  if  the  fi rid  part  of  that  quef- 
tion  is  proper,  but  I  believe  the  latter  part  may  be. 

I  he  honorable  the  chairman  took  it  to  be  the  fenfe 
of  the  committee,  that  only  the  latter  part  of  the  quef¬ 
tion  be  anfwcred. 

Mr.  Ingerfol.  Am  I  to  ft  a  te  the  fads,  or  to  give  my 
opinion  l  J 

Mr.  Fitzfimoris  conceived  it  mod  proper  for  the 
gentleman  to  date  fads,  and  to  leave  it  to  the  com¬ 
mittee  to  draw  the  inference. 

The  chairman  was  of  the  fame  fentiment,  becaufe 
the  committee  could  not  decide  upon  any  information 
drawn  from  the  opinions  of  witneffes. 

Mr.  Ingerfol.  I  recoiled  that  Mr.  Serganf  feemed  dif- 
pofed  to  fay  more  than.  I  thought  was  heard,  with  fo 
lull  an  opportunity  to  explain  himfelf,  as  probably  he 
could  have  wilhed  ;  there  was  was  fome  interruption, 
but  from  my  obfervation  I  was  lead  to  believe— 

Mr.  Fitzfunons  at  this  time  rofe  and  obferved,  the 
kind  of  teftimony  which  is  requeued  by  Col  Ofwald’s 
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tjueftion,  can  give  very  little  information  to  the  com¬ 
mittee  to  form  their  opinion  upon.  If  the  worthy  gen¬ 
tleman  can  repeat  fo  tar  as  his  recollection  ferves  him, 
what  parted  on  the  occafion,  and  not  the  inference  which 
he  drew  in  his  own  mind,  the  committee  will  be  better 
able  to  form  a  judgment  on  the  occafion,  for  he  knows 
very  well  tha  different  men  form  different  opinions  on 
the  fame  circumftances,  and  on  this  occafion  we  have 
only  the  mere  opinion  of  this  gentleman.  But  I  beg 
the  gentleman  fMr.  Ingeijol)  will  excufe  this  obfer- 
vation. 

The  honorable  the  chairman  obferved  to  Mr.  Inger- 
fol  that  he  faw,  the  gentleman  objected  to  his  relating 
wh  ;t  inference  he  drew,  and  that  therefore  he  would 
pleafe  to  relate  the  circumftances  and  the  words  ufed,  if 
he  recolleded  them. 

Mr.  Ingerfil .  I  do  not  believe  it  is  poflible  for  me  to 
recolleCt  the  very  expreiiions. 

Mr.  Findley  thought  the  circumftance  mentioned  by 
the  witnefs  amounted  to  a  faCt,  and  not  an  opinion,  for 
he  had  hated  that  Col.  Ofwatd’s  attorney  was  interrup¬ 
ted,  and  did  not  get  leave  to  fay  as  much  as  he  want¬ 
ed. 

M r,  Lewis.  You  have  mentioned  what  Mr.  juftlce 
Bryan  laid,  when  the  court  were  unanimous  in  their  o~ 
pinion  of  the  contempt,  and  as  it  is  ftated  in  the  memo¬ 
rial  that  he  was  not  there,  ]  beg  to  afk  you — did  you 
fee  him  there  ?  Mr.  Ingerjol.  Yes,  I  am  very  clear  he 
was  there  :  I  fpeak  of  Monday .  I  am  very  clear  from 
this  circumffance,  among  others,  that  at  fir  ft  there  was 
fome  doubt  about  what  were  the  fentiments  of  Mr.  Brx- 
an ,  which  occafioned  a  converfation  among  fome  of  the 
gentlemen  of  rhe  bar. 

Mr.  Oswald.  What  time  was  it  when  Mr.  Bryan 
came  in  ? 

Mr.  Ingorfol.  It  might  be  about  the  early  part  of  the 
bufinefs  on  Monday. 

Mr.  Cfwald .  Did  not  the  court  meet  at  nine  ? 

Mr.  IngerfoL  I  don’t  recolleCt,  but  I  remember  very 
well  the  converfation  which  took  place  among  us  as 
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to  what  the  judges  concurred  in,  and  in  what  they  dif¬ 
fered. 

Mr.  Lewis .  Can  you  fay  whether  Mr.  Bryan  doubt¬ 
ed  of  the  propriety  of  proceeding  by  way  of  attachment, 
or  whether  it  was  the  propriety  of  propoiing  interro¬ 
gatories  ? 

Mr.  Ingerfol.  I  don’t  recoiled!. 

Mr.  Lewis.  I  wifh  you  could. 

Mr.  Ingerfol.  Every  thing  I  can  recoiled!,  I  will  men¬ 
tion. 

Mr.  M'Lene.  Did  the  court  fet  in  the  forenoon  and 
afternoon  ? 

Mr.  Ingerfol.  I  don’t  recoiled!  any  proceedings  in 
this  bufmefs  in  the  afternoon.  I  believe  in  the  fore¬ 
noon  colonel  Ofwald  entered  into  recognizance  to  ap¬ 
pear  the  next  day. 

Mr.  Lewis .  Do  you  recoiled  whether  the  court 
had  determined  that  he  was  guilty  of  the  contempt 
before  they  ordered  the  fheriff  to  take  him  into  cufto- 
dy  ?  Mr.  Ingerfol .  I  believe  it  was  fo  :  I  underftood 
that  it  had  been  determined  before.  Mr.  Lewis .  It 
was  for  the  contempt,  then,  that  he  was  ordered  into 
cuftody,  and  not  for  declining  to  anfwer  interrogato¬ 
ries.  Mr.  Ingerfol.  I  mentioned  before,  that  I  did  not 
recoiled!  pointedly.  Mr.  Lewis.  Do  you  recoiled! 
whether  Mr.  Serjant  had  or  had  not  made  it  a  point, 
and  argued  in  proof  of  it,  that  a  man  could  not  be 
made  to  anfwer  interrogatories.  Mr  .Ingerfol.  Yes: 
he  ftated  that  a  man  could  not  be  made  to  anfwer  to 
interrogatories  ;  and  in  proof,  he  quoted  the  conftitu- 
tion  and  bill  of  rights  of  this  ftate.  That  even  in  Eng¬ 
land  they  had  proceedings  by  information  :  that  they 
contended  that  they  had  a  right  to  proceed  by  way  of 
attachment,  and  referred  to  a  cafe  in  Borrows.  Mr. 
Lewis.  Did  the  counfel  againll  him  argue  that  he 
fhould  anfwer  interrogatories?  Mr.  Ingerfol.  No  :  Mr. 
Serjant’ s  arguments  were,  that  his  clients  fhould  be 
tried  for  the  contempt  by  a  jury  ;  and  he  faid  it  was 
inconfiftent  with  the  bill  of  rights  to  proceed  in  any 
other  manner.  Mr.  Lewis .  W as  it  contended  by  the 
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party  who  moved  for  the  rule  to  fhew  cauie,  that  he 
was  diredled  to  anfwer  interrogatories  ?  Mr.  IngerioL 
By  a  motion  which  Mr.  Sergant  urged  in  favor  of  his 
client,  he  wanted  him  to  be  entitled  to  a  trial  by  jury, 
and  this  was  contended  upon  as  matter  of  law.  In  the 
courts  in  England  they  chofe  to  proceed  by  way  of  in¬ 
formation,  though  they  had  the  power  of  proceeding 
by  attachment,  and  this  he  faid,  would  be  the  proper 
meafure  here,  becaufe  the  other  would  lead  to  anfwer 
interrogatories. — -Mr.  Lewis .  Did  the  counfel  for  Mr. 
Brown  fay  a  word  about  interrogatories  ?■ — Mr.  IngerfoL 
I  anfwered,  I  believe  already,  that  they  were  not  men¬ 
tioned  in  the  arguments.  Which  were  on  the  other  fide? 
that  the  only  legal  mode  wras  by  a  trial  by  jury,  that 
in  England  they  had  of  late,  from  motives  of  discretion, 

*  ( l  am  not  positive  of  the  term)  proceeded  by  informa¬ 
tion. — Mr.  Lewis .  Do  you  recoiled!  whether  Mr.  Ser- 
gant  ufed  any  arguments  to  fhew'  that  proceeding  by  way 
of  attachment  was  irregular,  becaufe  it  would  lead  his 
client  to  anfwer  interrogatories  ?  Mr.  IngerfoL  I  be¬ 
lieve  he  did,  and  further,  that  the  charges  being  of  a 
criminal  nature,  he  w  as  therefore  by  the  conftitution 
entitled  to  a  trial  by  jury. — Mr.  Lewis .  Did  the  court 
afk  him  to  enter  into  recognizance  to  anfwer  interroga¬ 
tories,  or  did  they  require  him  to  do  it  ?  Mr.  IngerfoL 
I  mentioned  before,  that  the  queftion  was  afked  whe¬ 
ther  he  would  anfwer  interrogatories,  and  the  anfwer 
was,  he  would  not :  he  Would  give  bail  to  anfwer  the 
charges,  but  he  would  not  anfwer  in  that  manner.— 
Mr.  Ofwald.  Did  not  the  chief  juftice  fay,  I  had  been 
guilty  of  a  repeated  contempt  in  not  anfwering  interro¬ 
gatories?  Mr.  IngerfoL  I  believe  he  did,  though  I  can¬ 
not  recoiled!  the  particular  words  he  ufed,  but  it  was 
fomething  like  it  j  but  there  was  fo  much  faid,  and  in 
(hort  fentences,  that  I  will  not  be  positive  to  all  the 
circumftances.  I  believe  there  was  fuch  an  expreflion  as 
a  contempt,  but  I  am  not  positive  that  it  wras  for  not 
anfwering  interrogatories,  and  I  give  this  as  the  reafon, 
that  there  was  a  great  deal  faid  in  fhort  detached  fen- 
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fences,  and  not  connected  by  wav  of  anruine'nt,  fo  that 
jt  became  more  difficult  to  remember.— Mr  M'Lene 
In  the  com fe  of  what  you  have  faid  you  mentioned' 
that  A] r.  Ojwald  was  put  under  bail,  was  it  fo  ?  Mr 
Ingerfol.  Yes ■  fir— Mr.  M'Lene.  I  with  to  know  what 
that  bail  was  for ;  was  it  for  hip  appearance  before  the 
court,  or  to  anfwer  interrogatories?  Mr.  Iwerfol  [ 
underftood  it  to  be  in  this  manner:  the  queltirn  was  pro¬ 
posed  to  him  by  the  court,  whether  he  would  anfwer 

interrogatories,  and  heanfwered  that  he  would  not. _ 

i\ir.  Alice  fuggefted  fomething,  and  the  chief  juftice  im¬ 
mediately  faid,  he  had  better  think  of  it.  Mr.  M'Lene 
interrupted  Mr.  Ingerfol,  by  a  firing  if  he  knew  what 
that  fomething  was  ?  Adr.  Ingerfol.  I  believe  it  was 
fomething  like  what  was  expreffed  by  the  chief  juftice 
that  he  had  better  think  of  it.” — A  recognizance  was 
entered  into  end  time  given  him  to  make  up  his  mind 
on  the  fubjea.  Mr.  M'Lene.  What  fubj?a  was  it 
for  which  time  was  given,  was  it  to  anfwer  interroga¬ 
tories  ?_  Mr.  Ingerfol.  Yes  Sir,  though  he  refufed°to 
anfwer  mteriogatories,  yef,  when  it  was  recommended 
to  him  to  take  time  to  confider  of  it,  he  did  fo,  and 
entered  into  bail  to  appear  again  the  next  day,  at  ieafl 
tills  is  the  manner  in  which  it  refts  on  my  memory. 

Mr.  Serjant  being  called  upon,  appeared,  and 'was 
(worn.  Mr.  Serjant.  I  was  in  the  fupreme  court,  on 
Saturday  morning,  the  12th  o i  July,  as  I  find  by  mv 
Almanack,  when  Mr.  Lewis  a role  and  mentioned,  that 
he  was  about  to  move  for  an  att.chment.  He’ pro¬ 
ceeded,  as  neatly  as  my  memory  ferves  me,  to  call  on 
Mr.  And’  ew  Brown  to  teftify  to  this  effect,  that  Mr. 
Ofwald  was  the  printer  of  the  news-paper  (1  foreet  the 
title  at  this  moment)  out  of  which  he  beuan  to  read  a 
number  of  pieces,  the  lame  which  I  heard  read  at 
judge  -Bryan's  a  few  days  proceeding.  He  then  called 
upon  Mr.  Mar  tin  to  prove  the  purchafe  of  the  paper  at 
Col.  Ofwald’ s,  in  which  was  an  addrels,  figned  with 
lus  own  name.  He  then  called  upon  Col.  Proper  to 
give  evidence ;  but  I  believe  Mr.  Brown’s  and  Air. 
Martin's  were  depofitions  in  writing  :  No  I  rather  think 
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Mr.  Martin  only  anfwered  to  the  questions  that  was 
afked.'.  Mr.  Brown's  was  a  depofuion  in  writing. — Col. 
Proffer  was  then  examined,  and  the  purport  of  his 
depofition  was  a  dory  of  fome  overtures  of  compromife 
between  Mr.  Brown  and  Mr.  Ojwald,  relative  to  fome 
publications.  Mr.  Lewis,  can  you  tell  what  that  dory 
was.  Mr.  Serjant.  I  can’t  diitinctiy  at  this  period,  it  was 
fome  thing  concerning  what  was  publifhed  in  July — that 
Col.  Proffer  had  gone  between  the  parties.  I  recoiled 
he  was  afked  whether  he  had  gone  between  them  at 
the  requed  of  Col.  Ofwald ,  or  of  his  own  motion,  and 
he  feemed  to  think  it  was  of  his  own  motion,  and  he 
mentioned  fomething  of  an  agreement,  that  the  abtion 
ihould  not  be  brought  without  giving  notice  — But  the 
particular  thing  that  I  recollebf  was,  to  know  whether 
Col.  Proffer  had  been  fen t  by  Col.  Ofwald ;  or  if  he  had 
gone  of  his  own  motion.— Upon  this  a  rule  was  moved 
for  Col.  Ojwald  to  fhew  cayfe  why  an  attachment 
fhould  not  iffue  again d  him,  and  the  rule  to  diew  caufe 
was  ordered.  On  Sunday ,  I  believe  it  was  about  10 
-o’clock  in  the  morning  Col.  Ofwald  called  upon  me, 
with  a  copy  of  the  rule,  to  drew  caufe,  and  afked  me 
to  adid  him  as  council.  I  agreed  to  adid  him  and  we 
confulted  together  what  our  plan  of  opperations  fhould 
be.  I  told  him  there  was  a  depofuion  or  depodtions 
died  ;  but  I  fuppofed  he  could  not  get  copies  of  them 
Gn  Sunday .  On  Monday  I  proceeded  to  move  the 
Court  to  enlarge  the  rule  to  next  term,  in  order  to 
give  more  opportunity  lor  hearing  the  fubjedl  debated, 
tor  my  own  part  I  was  very  confident  that  time  would 
be  given  us.  I  die)  not  doubt  in  my  own  mind  but  it 
would,  and  therefore  made  little  preparation.  The  rule 
to  fhew  caufe  was  appointed  for  9  o’clock,  on  Monday 
morning.  I  think  it  was  mentioned  (when  it  was  ap¬ 
pointed  tor  9  o’clock)  that  by  placing  it  to  that  hour, 
it  would  not  interfere  with  the  arguments  which  were 
to  be  gone  through,  and  would  therefore  be  a  faving 
of  time. 

Soon  after  9  o’clock  I  was  in  court,  and  Col.  Ofwald 
vyas  there,  I  moyed  the  court  in  behalf  of  Col  Ojwald , 
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to  enlarge  tiie  time  to  fhew  caufe  to  next  term. — I 
mentioned  as  a  reafon  for  it,  that  the  publication  had 
been  printed  on  the  ift  of  July ,  and  that  the  whole  term 
had  been  permitted  to  pals  except  two  days,  that  the 
15th  was  the  lad  day  that  the  gentleman  who  moved 
for  the  rule,  could  net  complain  of  the.  circumftance  of 
die  tune  being  fo  very  short  in  the  term,  becaufe  he 
might  have  moved  earlier.  I  remember  further  that 
my  client  informed  me,  that  he  did  not  fee  the  copy 
of  the  rule  to  fhew  caufe,  till  10  o’clock  on  Saturday 
night,  having  been  out  a  fifhing  on  Saturday  afternoon, 
when  it  was  left  at  his  houfe,  I  mentioned  that  I  had 
not  feen  him  till  Monday ,  and  that  I  told  him  he  would 
not  be  able  to  obtain  copies  of  the  depolitions  on  Sun¬ 
day  (Mr.  Serjant  here  corre&ed  himf^lf  by  qbferving  he 
meint  to  lay  Sunday.)  I  was  there  interrupted,  and 
the  idea  of  net  getting  the  depofitions  on  a  Sunday  was 
treated  with  rather  a  fneer  by  the  chief  juftice,  as  I 
thought.  I  believe  Mr.  Lewis  urged  for  a  decifion, 
and  anfwered  iny  allegations.  I  am  not  very  fure,  but 
1  I  think  he  entered  into  that  argument.  fThe  court  or¬ 
dered  us  to  proceed  and  refufed  to  give  time.  My  mo¬ 
tion  was  to  have  it  go  off  to  the  next  term,  in  order  to 
give  full  time  for  confideration,  and  I  mentioned  it  fo. 
Is  it^neceflary  that  I  fnould  repeat  the  arguments  offered 
on  that  occalion  ?  if  it  is  I  believe  I  can  Hate  the  heads 
of  them  fhortly. 

Mr.  Lewis.  If  the  gentleman  will  confine  himfelf 
to  fails,  I  apprehend  it  will  be  more  to  the  purpofe, 
£5  vvhat  were  his  arguments. 

Mr .  M-Lene  hoped  the  gentleman  would  be  permitted 
to  Hate  his  arguments  a  little  fo  that  gentlemen  may 
have  it  in  their  power  to  underfland  fomething  more  of 
the  fubjedt,  though  he  knew  that  Hating  arguments  was 
not  what  the  committee  were  appointed  to  attend  to. 

Mr.  Lewis.  This  is  entirely  new  indeed,  to  call  on 
a  gentleman  to  Hate  what  Ins  arguments  were,  or  what 
his  ingenuity  has  fuggefted  in  favor  of  his  client:  it  is 
enough  I  prefume,  that  they  were  anfwered  or  confi- 
dered  by  the  proper  judges  at  that  time.  But  furely  this 
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is  a  mode  of  proceeding  altogether  as  new  as  that  by 
attachment. 

Mr.  M'Lene.  The  gentleman  fought  to  conhderthat 
he  knows,  and  heard  all  the  arguments  on  this  fubjedt, 
but  that  is  not  the  fituation  of  others  ;  perhaps  if  we  all 
had  been  privy  to  as  much*  as  he  was,  a  repetition  of 
this  kind  might  be  deemed  unneceffary,  but  1  hope  the 
gentleman  will  have  no  objection  to  let  the  committee 
be  in  poffeflion  of  all  that  palled. 

Mr.  Logan  thought  it  improper  that  any  arguments 
fhould  be  ftated  :  all  that  we  have  to  do  is  to  enquire 
into  the  matter  of  fadt,  and  this  is  what  we  ought  to 
coniine  ourfelves  to ;  befide,  it  will  be  impofllble  for 
the  gentleman  to  hate  every  thing  that  was  urged  on 
both  Tides,  and  therefore  it  becomes  more  improper. 

Mr.  Fitzfimons  questioned  if  it  was  in  the  power  of 
the  committee  to  hear  the  gentleman’s  arguments  in 
behalf  of  his  client,  for  he  did  not  look  upon  him  as 
of  counfel  for  Mr.  Ofivald ,  but  as  an  evidence  to  efla- 
blilh  certain  fa 61s  that  the  committee  are  appointed  to 
enquire  into.  If  the  gentleman  was  admitted  before 
the  committee  as  counfel  for  the  memorialifl,  he  had 
no  doubt  but  his  arguments  would  be  attended  to  with 
patience  and  candour,  but  that  not  being  the  cafe,  hcJ 
was  confident  that  the  committee  would  fee  the  propri¬ 
ety  of  the  witnefs  confining  himfelf  to  the  relation  of 
fadls. 

Mr.  Findley  thought  the  committee  might  place  tile 
witnefs  and  themfeives  in  an  awkward  iituation,  if  they 
refufed  to  hear  any  part  of  the  arguments  ;  he  had  Jz>een 
prefent  when  teftimony  was  taken,  and  where  the  ar¬ 
gument  was  fo  blended  with  the  fa6t  as  not  to  be  Sepa¬ 
rated  without  injury  :  that  it  often  happened  that  the 
arguments  gave  fame  information,  fo  that  the  fadls  yere 
better  underflood,  but  it  was  impofllble  to  know  what 
a  witnefs’s  obfervations  and  arguments  might  lead  to, 
until  they  had  been  related;  for  which  reafon  hej  dif- 
liked  fer  the  committee  to  decide  upon  the  queftiqn. 

Mr.  Fitzfunons  did  not  objedl  to  the  witnefs  relating 
his  ftory  in  his  own  way,  but  if  he  went  further,  than 
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was  confident  with  propriety,  he  ought  to  be  hopped  • 
He  did  not  think  any  gentleman  in  the  committee  wifh- 
ed  to  prevent  the  fulled  information  being  given  •  but 
gentlemen  mud  agree,  that  fuch  part  of  the  relation  as 
went  beyond  propriety,  ought  to  be  prevented, 

wli,  Lewis.  The  gentleman  £JV,ir.  Serjcint)  fays  he 
can  date  the  lieads  of  the  arguments  ;  if  we  have  the 
heads  we  ought  to  have  the  tads  too,  for  I  have  no  ide^ 
of  taking  the  fubjedt  by  pat ts.-— Here  is  a  Jong  me¬ 
morial,  containing  a  daternent  of  fadis,  a  witnefs  is 
called  to  fubdantiate  them,  and  when  the  witnefs  has 
been  heard  on  thofe  fadts,  the  committee  will  judge  for 
tkemflves  whether  to  go  further,  and  impeach  the 
judges  of  the  fupreme  court,  or  come  to  a  contrary 
determination.  But  what  will  be  the  confequence  of 
rdiearfing  arguments,  will  they  not  be  more  calculated 
to  miflead  than  to  inform  ;  and  if  they  are  offered,  will 
it  not  be  neceflary  in  order  to  have  full  and  complete 
information,  to  hear  all  that  has  been  faid  on  the  other 
fide  :  Is  not  th:s  inviting  argument  which  will  un- 
neceifarily  wade  the  time  of  the  houfe  ?  For,  if  after  we 
have  heard  the  fads  related,  we  are  not  able  to  reafon 
for  ourfelves  and  draw  conclufions,  we  are  unworthy  a 
feat  in  this  place. 

Mr.  Clymer  thought  that  if  the  witnefs  w'as  allowed 
to  reafon,  the  committee  would  go  contrary  to  the  rule 
laid  down  by  the  houfe  for  conducing  the  bufinefs,  and 
would  go  further  than  they  had  been  foJicited  to  do; 
for,  if  he  recollected  right,  no  application  had  been 
made  by  Col.  OJwald  for  the  admiliion  of  counfei,  and 
this  he  looked  upon  as  equal  to  that. 

Mr.  Findley  hoped  nothing  he  had  faid  could  be  fup- 
poled  to  invite  argument,  becaufc  he  did  not  wifh  it  ; 
lie  had  faid  a  witnefs  would  give  his  teftimony  better  by 
being  pet  muted  to  do  it  in  his  own  way,  becaule  it 
might  be  that  a  fa£l  depended  upon  the  courfe  of  argu¬ 
ment;  befide  vvitneffes  had  different  ways  of  bating  fa°cis 
lo  that  he  hoped  the  gentleman  might  be  permitted  to 
proceed,  without  the  committee  taking  a  quell  ion  on 
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what  they  would  or  would  not  hear  5  he  thought  it 
much  the  held  to  leave  this  altogether  to  difcretion. 

The  honorable  chairman  wanted  to  know  if  the 
queftion  (hould  be  put  on  hearing  the  witnefs’s  argu¬ 
ments. 

Mr.  McLene  thought  it  heft  to  proceed  without  the 
queftion,  which  being  acquiefced  in  by  the  committee, 
Mr.  Serjant  proceeded  :  I  would  wifh  for  the  inftr unions 
of  the  committee  whether,  1  am  to  proceed  to  ftate  the 
fails,  palling  over  the  arguments.  The  chairman  in¬ 
formed  him,  that  if  the  committee  conceived  he  faid 
any  thing  that  was  improper,  they  would  mention  it, 

Mr.  Serjant.  For  the  prefent  I  (hall  proceed  to  ftate 
what  happened  after  the  arguments  were  concluded  : 
After  the  arguments  were  concluded,  Col.  Ofwald  was 
directed  to  enter  into  recognizance  to  appear  (at  fome 
cay  which  was  not  fixed)  to  anfwer  interrogatories. 
CoJ.  Ofwald  in  a  moment,  without  waiting  or  without 
conlulting  with  me,  faid,  “  I  will  anfwer  no  interroga¬ 
tions. ’’  I  am  not  fure  that  I  can  ftate  the  fa<5ls,  ex- 
adfly  in  the  order  in  which  they  happened  ;  but  I  believe 
I  can  pretty  nearly  fo.  The  queftion  was  afked  again 
whether  he  would  enter  into  recognizance  to  anfwer 
interrogatories.  I  mentioned  that  Col.  Ofwald  mull 
anfwer  for  himfelf  as  to  that ;  but  I  offered  to  enter 
into  recognizance  for  his  appearance.  Not  to  enter 
into  recognizance  to  anfwer  interrogatories,  but  for  his 
appearauce.  I  think  it  was  more  than  once  if  not  more 
than  twice,  that  I  repeated  the  offer  of  entering  into  re¬ 
cognizance  for  his  appearance.  After  fome  conven¬ 
tion,  in  which  thefe  offers  had  been  made,  as  I  under- 
ftood  moft  clearly,  the  recognizance  was  infifted  upon 

to  anfwer  interrogatories,  it  was  enquired  where  is  the 
fheriff  ?  • 

Col.  Cozvpertbwaite  appeared,  and  he  was  told  he 
was  in  his  cuftody,  or  was  his  prifoner,  fomething  to 
that  amount.  At  that  moment  fomething  was  faid,  or 
I  fuppofed  to  be  faid  :  I  did  not  hear  what,  but  I  heard 
a  voice  from  the  bench  which  I  took  to  be  that  of  the 
chief  juftice,  faying,  that  Col.  Ofwald  had  better  take 
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time  to  confakr  of  the  matter.  When  he  faid  Coh 
Cfwald  fhould  confider  of  the  matter,  faid  I,  if  he  is 
fent  to  gaol  how  can  he  confider  of  it.  If  he  could 
have  time  perhaps  he  would  confider  of  the  thing. 
After  a  little  paufe,  it  was  a  iked  how  long  Col.  Cfwald 
would  require  to  confider  of  the  matter.  "  I  mentioned 
I  believe  that  the  next  day  was  the  lad  of  the  court,  and 
I  faid,  that  I  fuppofed  Col.  Cjwald  '<  Quid  determine  as 
well  in  one  day  as  in  a  year,  whether  he  would  anfwer 
interrogatories  or  not.  Time  was  granted  him  till  the 
next  clay.  Col.  Cjiva'ul  feemed  uneafy  at  what  I  was 
doing  in  getting  time  for  him  ;  when  he  got  it  he  fpske 
more  loudly  ;  but  I  thought  it  could  do  him  no  in¬ 
jury  to  take  time,— One  circurnfh'nce  I  have  patted 
over,  though  I  cannot  fix  the  precife  time  at  which  it 
occurred,  but  it  was  when  he  was  alked  to  enter  into 
recognizance  to  anfwer  interrogatories  and  offering  to 
give  in  bail  for  his  appearance.  I  exclaimed  pretty 
loudly,  that  if  this  was  not  requiring  a  naan  to  accufe 
himfeif,  I  did  not  know  what  was  :  I  think  it  was 
about  the  time  that  Col.  Cfwald  ref u fed,  and  to  be  fare 
I  exclaimed  with  fome  warmth.  Mr.  M^Clanr.agban 
appeared  and  offered  to  give  bail,  I  believe  in  1 0,000 1. 
if  it  was  required  for  his  appearance  ;  but  I  do  not 
know  whether  it  was  fo  loud  as  the  court  heard  him. 
He  was  ordered  to  give  bail  in  200  1.  each,  and  he  did 
fo.  Next  day  I  was  not  in  court  fo  that  I  do  not 
know  what  happened.  One  thing  I  recoiled!,  that 
Mr.  juftice  Bryan  came  in  when  I  was  on  the  hit 
head  of  my  argument  he  was  not  there  at  all  if  I 
recollect  right  on  Saturday ,  and  I  did  not  know  that 
he  faid  any  tiling  on  Monday.  When  people  fpeak 
low,  I  do  not  hear  fo  w  ell  as  Tome  other  people  do. 
I  do  not  know  any  thing  further  at  prefent,  that  I 
can  recollect  ;  mo;e  pafTed  doubt  Jeff,  but  I  do  not 
recoiled!  every  thing  that  pafTed.  Mr.  Cfwald.  I 
wifh  to  know  of  Mr.  S&jarit,  what  the  juftice  an- 
fwered  to  that  9th  fcdtion  of  the  bill  of  rights,  which 
fecures  the  tryal  by  jury  to  a  criminal,  and  declares 
that  no  one  lhall  be  compelled  to  give  evidence  againft 
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hemfelf  ?  Mr.  Serjant .  There  was  a  great  deal  laid  by 
the  chief  juftice  of  the  monftrous  nature  of  libels,  and 
how  very  injurious  they  were  to  the  community.  If  I 
remember  right,  this  fubjedl  was  very  largely  defcanted 
upon,  and  it  was  faid,  that  if  a  trial  was  to  be  by  a  ju¬ 
ry,  it  was  probable  that  the  determination  would  be  de¬ 
layed  for  twelve  or  fifteen  months,  and  that  Col.  Of¬ 
wald  might  go  on  with  his  prefs  all  that  time.  He  men¬ 
tioned  alfo,  that  there  was  an  alternative  in  the  ninth 
fedfion  of  the  bill  of  rights,  that  a  man  might  be  pu- 
nifhed  either  by  the  judgment  of  his  peers,  or  by  the 
law  of  the  land,  and  that  the  law  of  the  land  authorifed 
proceeding  by  attachment.  Perhaps  I  have  ufed  a  wrong 
word  when  I  faid,  Col.  Ofwald  might  go  on  with  his 
prefs ;  the  idea  was,  that  he  might  go  on  addreffingthe 
public.  Mr.  Ofwald.  Did  you  underftand  that  that  was 
his  reafon  for  adopting  the  fummary  mode  in  my  cafe  ? 
Mr  .Serjant.  He  mentioned  that  the  other  would  be  li¬ 
able  to  that  inconvenience. — Mr.  Lewis .  What  judges 
were  on  the  bench  when  the  court  determined  on  Mon¬ 
day ,  that  the  publication  of  the  firft  of  July  was  a  con¬ 
tempt?  Mr.  Serjant.  All  four:  the  committee  will 
pleafe  to  recollect  I  mentioned  before  that  I  was  on  the 
laft  head  of  my  argument  when  Mr.  juftice  Bryan  came 
in,  which  was  before  the  decifion.  I  recoiled!  he  faid 
he  did  not  know  of  the  court’s  adjourning  to  meet  ac 
nine  o’clock  on  Monday. — Mr.  Lewis.  Did  the  chief 
juftice  deliver  it  as  the  unanimous  opinion  of  the  court,, 
that  the  publication  was  a  contempt  ?  Mr.  Serjant.  I 
do  not  recoiled*  Mr.  Bryan's  faying  a  word,  except  that 
he  did  not  know  the  court  adjourned  to  meet  at  nine 
o’clock  ;  I  only  juft  faw  him  come  in. — Mr.  Lewis . 
You  have  mentioned  his  being  diredled  to  enter  into 
recognizance  to  anfwer  interrogatories,  and  the  call  for 
the  fher iff,  pray  had  the  court  determined  the  contempt 
before  they  talked  of  committing  ?  Mr.  Serjant .  I  did 
not  underftand  pofitively  what  he  was  committed  for  : 
I  thought  he  would  be  committed  till  he  did  anfwer  in¬ 
terrogatories,— Mr.  Lewis.  You  do  not  anfwer  my  que¬ 
ll  % 
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ftion:  had  the  co^rt  determined  the  queftion  of  con- 
temp,.  before  he  was  afked  to  enter  into  recognizance, 
iiii.  Servant.  I  clou  t  recollect  fuch  an  expremon,  but 

r  [en?f  c^ief  j-uftice  went  confiderably  into  the 

iu.bjecr  ot  licels,  he  mentioned  that  libellous  pub] ica t i “ 
erfs  fuch  as  were  complained  of  by  Ivir  Broun  for  calling 
hun  hard  names,  were  very  obnoxious.  This  topic  was 
gieat  y  defe  anted  upon,  and  he  faid  that  fuch  publicati- 
ons  tended  to  prejudice  the  minds  of  the  public,  out  of 
which  the  juries  muft  come,  and  that  fo  the  adminiftra- 
tionof  julti-ce  might  be  injured  ;  and  there  was  fame 
exprenron  about  feeing  whether  the  law  (hould  bend  to 
Col.  Ofwaldi  or  Col.  Cfwald  to  the  law.— -Mr.  Lewis. 
Ijid  you  ever  know  any  other  method  of  proceeding  for 
a  contempt  than  that  by  attachment  f  Mr.  SerjanK  Ves 
hr.— Mr.  htzfimons  role,  and  ex  prefled  an  apprehenfion 
that  the  gentleman  was  extradfing  an  opinion.— Mr. 
Lewis  declared,  that  he  did  not  mean  to  obtain  an  opi- 
n.on,  it  was  a  tadf  that  he  was  enquiring  into.  The 
honorable  Mr.  chairman  de fired  the  witnefs  to  proceed. 

L*  c  erjant.  I  reeolledb  a  number  of  proceedings  by  In - 
diCtment,  but  only  one  in  the  cafe  of  a  fupervifor,  which 
J  ben-eve  came  under  the  head  of  a  contempt.  But  dur¬ 
ing  the  late  war  it  was  neceflary  to  make  people  do  their 
duty  by  the  t  rror  of  the  law,  and  therefore  attachments 
nnglu  be  puriued,  but  I  consider  them  as  ceafing  under 
the  confutation  in  the  cafe  of  contempts:  f  can  particu- 
ai/zc.  my  uafbns  for  this. — Mr.  Krtemer .  You  faid  in 
one  piace  that  you  was  interrupted  by  the  chief  juftice, 

I  wifh  you.  to  repeat  that  cireumfbnce.  Mr.  Servant. 
a  CvS  hr.  when  I  was  aligning  one  of  my  reafons  a- 
mong  others  for  putting  oh  the  argument  til]  the  next 
term,  I  mentioned  among  other  things,  that  Col  rf 
w“ld  "^rmed  me  that  he  had  not  got  notice  of  the 
rme  until  Saturday  night,  and  that  f  did  not  fee  him 
till  Sunday:  that  the  court  had  appointed  nine 
o  c  ock:  on  Monday  to  have  the  fuhjYt  before  them 
and  that  it  being  Sunday  we  could  not  obtain  the  depo- 
iitions.  It  was  here  that  I  was  interrupted,  and  the  idea 
wa** treated  2S  a  nugatory  one,  that  hi  could  not  have 
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gone  to  the  prothonotory’s  office  and  got  copies  on  a 
Sunday. — Mr.  Ofwald.  I  wiffi  to  afk  whether  when  Mr. 
Bank  [on  was  inflated  by  the  chief  juftice,  Mr.  Lewis 
was  not  pesmitted  to  goon  without  interruption.  Mr. 
Serjant.  That  I  apprehend  was  on  Tuefday ,  and  I  was 
not  prefent  that  day. — Mr.  Lewis.  You  faid  that  you 
offered  to  enter  bail  for  Col.  Ofwald ,  did  you  mean  that 
y  .u  made  this  offer  as  his  counfel,  or  to  do  it  yourfelf  ? 
Mr.  Serjant .  As  his  counfel  to  be  lure. — Mr.  Lewis .  I 
thought  fo. — Mr*  Serjant .  I  did  not  mean  to  do  it  my- 
felf,  for  Mr.  M^Clannaghan  attended  there  for  that  pur* 
pofe.  When  the  chief  judice  committed  Col.  Ofwald 
to  the  fheriff  it  was  not  declared  to  be  for  any  crime, 
or  for  any  fine  impofed,  nor  for  any  particular  period 
of  time;  and  it  was  for  this  reafon  that  I  fuppofed  he 
was  committed,  until  he  would  anfwer  interrogatories. 
Singly  s  cafe  Md  been  mentioned,  and  he  was  com¬ 
ini  ted  on  that  ground,  for  refilling  to  anfwer;  and  this 
cafe  was  mentioned  by  the  chief  juftice  him  felf. — Mr. 
Fitzfimons.  I  fuppofe  what  you  mean  is,  that  Col.  Of¬ 
wald  was  then  put  into  the  Sheriff’s  cuftody.  Mr.  Ser¬ 
jant .  He  was  at  that  time,  and  I  turned  my  face  to 
Col.  Ofwald  to  obfense  the  iffue,  but  then  immediately 
after  1  heard  it  articulated,  that  he  had  better  confider 
of  the  matter.  I  then  faid  he  could  not  if  he  was  lent 
to  gaol. — Mr.  Lewis .  You  fay  he  was  not  committed 
for  any  particular  length  of  time;  now  is  it  not  the 
conftant  practice  for  the  perfon  to  be  taken  into  cufto¬ 
dy  in  the  intermediate  time  between  that  in  which  they 
are  found  guilty,  and  that  when  the  fentence  is  pro¬ 
nounced.  Mr.  Serjant .  He  (lands  at  the  bar  at  the  lifk 
of  the  officer  of  the  court  during  the  time  be  tween  judg¬ 
ment  and  fentence. — Mr.  Lewis.  Is  he  not  always  lent 
to  gaol  or  admitted  to  bail  durino-  that  interval  ?  Mr. 
Serjant.  Not  always:  I  have  known  them  permitted  to 
be  at  large  in  cafes  of  affauhs  and  batteries. — -Mr.  Lew¬ 
is.  I  will  make  ufe  of  another  term;  are  they  not  uiu- 
aliy  fent  to  gaol?  Mr.  Serjant.  The  felons  who  are 
brought  up  from  gaol  are  kept  in  ftiibf  cuftody,  but 
when  a  man  appears  voluntary,  the  court  generally  takes 
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fecurity  that  he  will  abide  the  decifion,  and  for  this  pur  *. 
pofe  recognizan-  e  was  offered:  It  will  b.e  remembered, 
that  here  I  drew  a  line  of  difandicn  between  bail  for 
his  appearance,  and  recognizance  to  anfwer  interroga¬ 
tories,  T[  he  firft  was  chearfully  offered,  but  the  other 
was  abfolutely  refufed.  As  1  am  fworn  to  declare  the 
whole  truth,  I  would  wifh  to  anfwer  what  I  heard  afk- 
ed  before,  that  is  who  it  was  that  firft  mentioned  inter¬ 
rogatories.  In  the  courfe  of  my  arguments  I  had  urg¬ 
ed  as  a  reafon  againft  iffuing  an  attachment,  that  the 
only  mode  of  trial  in  that  cafe  would  be  putting  the 
party  upon  oatk  to  anfwer  interrogatories,  but  if  the 


court  proceeded  by  information,  he  might  have  the  cri 


rmnality  tried  by  a  jury,  and  that  the  conftitution  for¬ 
bid  enquiring  by  interrogatories.  I  mentioned  alfo, 
that  if  he  anfwered  interrogatories,  and  was  innocent, 
he  muft  be  acquitted  ;  but  if  he  was  a  guilty  man,  he 
was  bound  to  accufe  himfelf, 

Mr.  Levjls  requeued  permiffion  to  afk  Mr.  Ingerjol, 
whether  on  Adonday  the  chief  juftice  did  not  deliver  the 
opinion  as  the  unanimous  opinion  of  the  court.  Mr. 
IngerjoL  It  was  fo  expreffed  by  the  chief  juftice,  that 
is,  as  to  to  the  contempt.  Mr.  Ofwald  vv idled  to  afk 
him  whether  afterward  Mr.  Bryan  did  not  diffent  from 
that  opinion.  Mr.  IngerjoL  I  do  not  know  that  he 
did,  I  recoiled  that  thre  was  a  converfation  among  the 
gentlemen  of  the  bar,  as  to  how  far  he  had  concurred, 
and  how  far  he  differed  from  the  other  judges,  it  was 
hated,  and  I  know  the  chief  juflice  declared  it  to  be  the 
unanimous  opinion  of  the  court,  as  to  the  contempt  : 
And  de  differed  as  to  the  mode  of  proceeding,  and  I 
think  he  mentioned  his  having  fome  doubts  on  that 
fubje£t  under  the  Conftitution  of  Pennjylvania.  Mr. 
Lewis .  Was  it  to  the  attach  merit,  or  to  the  anfwering 
of  interrogatories,  that  he  objected  ?  Mr.  IngerjoL  I 
cannot  tell,  but  I  know  he  concurred  as  to  the  con¬ 
tempt.  Mr.  Ofwald .  Was  not  the  fubjedl  before  the 
court  before  Mr.  Bryan  came  in  ?  Mr.  IngerjoL  I 
believe  it  was,  and  that  he  came  in  while  the  bufinefs 
^  as  proceeding  upon,  but  there  are  other  gentleirscq 


who  can  anfwer.  this  quejlion  with  more  deafen,  be- 
caufe  they  came  in  with  him  feme  time  after  the  court 
had  been  fitting,  though  how  long  after  I  cannot  pre¬ 
tend  precifely  to  determine. — I  beg  leave  to  explain 
one  circumflance  which  I  have  repeatedly  mentioned  : 
I  meant  to  fay,  that  Mr.  juftice  Bryan  concurred  fo  far 
as  that  the  publication  of  the  iff  of  July  was  a  con¬ 
tempt  of  court.  -But  I  do  not  mean  that  the  court 
unaniqnoufty  concurred  in  the  opinion,  that  Col.  Of- 
wald  \vas  guilty  of  a  contempt ;  but  that  the  publica¬ 
tion  was  one.  Mr.  Serjant.  I  faid  that  the  chief  juftice, 
in  delivering  the  opinion  of  the  court,  had  faid  much 
on  the,  nature  of  libels  :  But  that  loch  publications  were 
contempt,  it  might  be,  but  I  did  not  underhand,  nor 
I  did  not  know  that  he  had  palled  fuch  fentence.  Mr. 
Lewis.  Perhaps  tills  may  lead  you  to  be  able  to  anfwer 
a  quefbon  I  alked  you,  which  you  could  not  anfwer 
at  firft  :  “  And  the  court  determined  the  queftion  of 
contempt,  before  they  afked  him  to  anfwer  interroga¬ 
tories?  Mr.  Serjant.  The  chief  juftice  gave  his  realons 
for  not  granting  a  trial  by  jury,  and  after  this,  I  rather 
think  the  argument  was  all  hnifhed,  before  he  ordered 
Col.  OJwald  to  enter  inro  recognizance  to  anfwer  in¬ 
terrogatories  and  he  refuted.— I  remember  at  this  time 
feme  gentlemen  mentioned  that  he  was  a  going  to  turn 
another  Bindley  upon  our  hands  :  {  laid  yes,  "the  cafe 
feemed  to  be  very  ficniLr,  from  Col.  Ofwald's  behavi¬ 
our,  but  1  am  not  much  acquanjed  with  him  ;  but 
when  I  found  him  ordered  into  cuflody  and  bail  for 
his  appearance  refufed,  1  thought  it  amounted  to  the 
fame  thing. 

Mr.  Serjant  withdrew,  and  Stephen  Pay e  Is e i n g  i worn 
deputed  :  I  think  as  nearly  as  1  can  recoiled!,  that  it 
was  about  the  14th  or  15th  of  June,  Mr.  Brown 
brought  me  a  writ  againft  Mr.  Ojzvald ,  and  the  bail  was 
'  -  1000  1.  it  was  on  the  evening  of  the  26th, 

that  I  firft  fawcCoh  Cfwald «,  and  on  the  27th  in  the 
morning  he  was  arrefted.  Mr.  Brown  di redied  me  to 
pay  every  attention  to  the  writ,  and  gave  me  at  a  rea- 
foa  for  fo  doing,  that  Col,  OJwald  was  down  in  Mary - 
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land ,  and  he  thought  looking  out  for  a  place  to  remove 
to,  fome  where  on  the  e after n  (bore  ;  and  that  there¬ 
fore  1  fhoukl  be  cautious  in  looking  out  for  him.  The 
next  day  I  called  at  his  printing-office,  and  learnt  that 
he  was  not  yet  returned  :  I  (laid  away  for  three  or  four 
days,  and  when  I  called  again,  they  told  me  he  had 
returned,  but  was  gone  to  New-York :  I  called  a  few 
days  after  this,  and  found  lie  was  in  town,  and  they 
told  me  he  was  juft  gone  down  front-ftreet :  1  there¬ 
fore  Walked  three  or  four  fquares  down,  but  as  I  did 
not  fee  him  I  gave  it  over. — On  the  26th,  I  faw  him 
coming  down  front-ftreet.  walking  after  Mr.  Honey- 
man  s  funeral ;  bur.  as  I  did  not  think  it  prudent  to  ar- 
reft  him  at  that  time,  I  went  and  left  word  at  Irs  houfe, 
that  I  wanted  to  fee  him  at  half  paft  9  to-morrow,  and 
defired  that  he  would  pleafe  to  flay  at  home  for  that 
purpofe.  The  next  morning  I  called  at  9  o’clock,  and 
found  Col.  Ofwald  in  the  office,  as  I  thought  waiting 
for  me  :  I  then  prefented  him  with  Mr.  Brown  s  writ, 
,  and  he  gave  me  fecurity  for  his  appearance  :  This 
was  on  the  27th  of  June. — The  honorable  Mr.  chair¬ 
man.  When  was  the  writ  returnable. — Mr.  Page, 
The  fecond  of  July  in  the  fupreme  court.  The  next 
thing  that  came  within  my  notice  was  a  citation 
directed  to  Mr.  Brown ,  from  judge  Bryan ,  to  ftinv 
caufe  of  adiion.  Col.  Ofwald  gave  this  to  me  to  ferve 
on  Mr.  Brown  ;  but  I  forgot  what  morning  it  was  re¬ 
turnable  :  However  l  ferved  it  and  attended  at  the  pro¬ 
per  time  to  prove  the  fervice ;  but  as  3  obferved  the 
printers  were  both  before  the  judge,  there  was  no  occa- 
lion  for  me  to  prove  the  fervice  :  They  adjourned  the 
hearing  to  the  30th,  on  which  day  Col.  Ofwald  had  a 
difeharge  from  judge  Bryan ,  and  got  up  his  bail-bond. 
— Mr.  Ofwald.  I  wilh  to  afk  Mr.  Page^  whether  I  re¬ 
fill  d  the  fervice  of  the  writ  in  any  fhape  whitfoever  ? 
— Mr.  Page.  No  not  to  my  knowledge  :  He  got  the 
note  which  I  left  for  him,  as  he  told  roe,  and  therefore 
I  concluded  he  waited  at  home,  the  morning  he  was 
arrefted  for  the  purpofe  of  feeing  me. — Mr.  Ofwald . 
Did  [  call  any  jnanner  of  reflection  upon  the  court  or 
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their  proceedings  ?  Mr.  Page.  None  at  all  that  I  re¬ 
coiled!.  Mr.  Page  withdrew,  and  Col.  Cfwald  laid 
Mr.  Brown's  affidavit  (on  which  the  motion  for  the 
rule  to  fhewcaufe  was  founded)  on  the  table,  for  the 
perufal  of  the  committee. — The'  committee  then  arofe 
and  reported  procefs,  and  afked  leave  to  fet  again  at  3, 
o’clock  in  the  afternoon,  to  which  time  the  houfe  ad¬ 
journed. 

Eodem  die.  P.  M. 

The  houfe  m  et  purfuant  to  adjournment. 

Mr.  Lewis .  I  confefs,  Mr.  Speaker,  that  I  feel 
mylelf  much  hurt,  on  account  of  the  two  unfortunate 
creatures  whofe  execution  is  appointed  for  to-morrow; 
1  wifh  before  the  houfe  proceed  to  their  other  bufi- 
nefs,  they  would  agree  to  call  up  the  bill  which  was 
read  this  morning.  I  have  then  a  proportion  to  make 
which  I  hope  will  meet  the  approbation  of  the  houfe, 
— After  a  fhort  lilence,  the  honorable  the  fpeakerde- 
fired  the  gentleman  to  go  on  and  hate  his  propoff- 
lion.  Mr.  Lewis  hereupon  proceeded  :  The  gentle¬ 
men  will  pleafe  to  recoiled,  that  this  morning  I  endea¬ 
voured  to  hate  the  difference  between  the  mode  of 
conducing  a  procefs  by  outlawry  in  England,  and  the 
one  adopted  in  this  country,  from  which  I  think  it 
might  be  plainly  feen,  the  much  greater  regard 
Ihewn  for  the  life  and  liberty  ©f  the  fubjeds  in  that 
kingdom,  than  there  is  for  the  fame  objeds  in  this, 
i  find  in  addition  to  the  advantages  which  I  before  enu¬ 
merated,  no  lefs  than  three  ads  of  Parliament,  that 
provide  that  even  when  the  outlawed  is  apprehended,  he 
lhall  notwithstanding  his  outlawry  have  a  trial  by  jury. 
— If  by  the  law  of  that  country,  fo  great  a  regard  is 
fhewa  to  that  ineffimabie  privilege  as  to  give  a  trial  by 
jury  to  one  already  condemned  by  the  law  of  the  land, 
I  muff  declare,  I  feel  myfelf  alrnoft  hurt  at  being  a  Penn - 
fylvanian ,  and  refufmg  what  the  other  grants  to  the  fe- 
curity  of  her  people.  Our  laws,  I  am  forry  to  fay  it, 
takes  away  the  life  cf  a  human  creature,  without  thofe 
precautions  that  in  England  are  wifely  calculated  to 
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prctedf  the  innocent ,  while  they  are  no  lefs  certain 
of  punching  the  guilty  t 

Thefe  conliderations  induce  me  to  wiih  a  bill  may 
be- pa  fled  to  reflcre  them  to  trial  by  jury,  but  as  the 
time  is  fo  very  fhort  that  fuch  an  event  cannot,  if  even 
the  legiilature  deem  it  proper,  take  place  before  the  pe¬ 
riod  appointed  for  the  execution  of  the  Doans.  I  mean 
to  move  for  the  appointment  of  a  committee,  who  (ball 
be  directed  to  confer  with  Council,  in  order  to  obtain 
their  respite  lor  a  few  days,  until  the  determination  of 
the  houfe  can  be  known. 

Mr.  Fitzjimons .  I  fhali  juft  obfer  ve,  that  it  does  not 
appear  to  me  to  be  the  intention  of  the  gentleman  to 
take  a  queflion  on  the  bill,  but  only  to  have  the  fub- 
jedl  before  us,  in  order  to  give  an  opportunity  to  ap¬ 
point  a  committee  to  confer  with  Council,  and  to  re- 
quefl  them  to  delay  the  execution  until  the  Iegiflature 
come  to  fome  decihon.  I  hope  Mr.  fpeaker,  that 
we  all  fo  far  accord  with  the  principles  of  equity, 
and  the  feelings  of  humanity,  as  to  take  into  con- 
liberation  again  the  peculiar  nature  of  their  cafe. 

Mr.  Peters  had  voted  in  favour  of  the  bill  this 
forenoon,  from  the  didktes  of  humanity  in  the  firff 
piace,  and  becaufe  he  thought  there  was  a  great  deal 
of  weight  in  the  obfervations  of  his  worthy  friend 
from  the  city  (Mr.  Ltivis)  with  refpedt  to  the  cir- 
cumftance  and  fituation  in  this  country  and  in  Eng¬ 
land  ^  he  was  extremely  forty  on  reflection,  to  fee  the 
liberty  of  the  fubjedt  fo  much  more  tenacioufly  guard¬ 
ed  there  than  it  was  here  ;  and  he  foiicited  getnle- 
nv  n,  whatever  might  be  their  opinion  of  the  men  now 
affected  by  that  law,  to  co-nfidt  r  the  fubjedt  well,  be- 
caufe  it  was  of  the  mod  important  n  nure.— Fe  did 
not  know  whether  it  was  fo  right  to  make  a  particular 
law  tor  their  cafe,  as  to  introduce  one  upon  general 
principles  ;  but  he  hoped  fomething  might  be  done 
to  flay  the  execution  ;  for  any  alteration  or  regulation 
that  fhould  be  made  after  death  had  overtaken  them, 
could  not  reflore  them  to  this  privilege  of  atrial  by 
jury. — He  hoped  gentlemen  wouli  fop  mute  their  ideas 
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from  the  chara&ers  of  the  perfons,  who  he  believed 
to  be  bad  enough,  and  think  on  the  hardlhips  of  the 
law,  and  how  little  opportunity  it  ever  afforded  them 
to  obtain  a  trial. 

Mr.  M^Lens  expreffed  himfelf  a  good  deal  at  a  lofs 
to  fee  how  the  calling  up  the  bill,  and  the  appoint¬ 
ment  of  a  committee  for  the  purpofe  which  had  been 
mentioned,  were  infeperably  connected  together  : — He 
did  not  fee  any  neceliity  for  calling  up  the  bill  when 
gentlemen  intended  not  to  conlider  it,  but  only  wifhed 
to  have  a  committee  appointed.  Could  not  the  gen¬ 
tleman  make  a  motion  for  appointing  a  committee  with¬ 
out  bringing  the  bill  before  the  houfe  ?  For  his  part 
he  thought  it  might  be  done. 

Mr.  Lollar  thought,  that  if  the  gentleman  would 
withdraw  his  call  for  the  bill,  and  make  fuch  a  motion 
as  had  been  mentioned,  that  there  would  be  no  diffi¬ 
culty  in  the  bufinefs. 

The  call  for  the  bill  was  withdrawn,  and  Mr.  Fiizfi- 
mons  moved  for  the  appointment  of  a  committee  to  con¬ 
fer  with  council  and  folicit  the  refpite  of  the  Doans  for 
fix  days. 

Mr.  M‘Lene  would  not  enter  into  a  debate  upon  the 
fubjeCf,  but  this  was  only  the  fecond  inffance  where 
the  legillature  had  interfered  in  a  cafe  like  the  prefent : 
He  believed  in  all  cafes  it  was  improper  ;  and  he  ex- 
preffed  a  hope  that  it  would  appear  fo  to  the  houfe. 

Mr.  Lewis .  The  houfe  it  is  to  be  prefumed,  will 
ever  be  ready  to  attend  to  their  duty  ;  and  that  if  this 
was  only  the  fecond  cafe  where  legislative  interference 
had  been  necefTary,  it  wras  no  argument  againft  the  mea- 
fure  :  He  had  not  had  time  to  examine  the  precedents, 
but  he  believed  more  might  be  found.  Attainders  by 
proclamation  had  been  reverfcd,  which  was  in  efFcdt 
the  fame  as  the  prefent  cafe  ;  he  thought  this  happened 
in  Ghejlin's  caie,  and  in  that  of  a  gentleman  in  this 
city,  and  he  imagined  there  were  more  inftances  if  they 
could  be  recollected. 

Mr.  M'Lene  did  not  think  thofe  cafes  fimilar,  for 
they  were  not  ordered  for  execution. 
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Mr.  Lewis.  They  were  under  fentence  of  death, 
thoug  judgment  was  not  pronounced  upon  them. 

The  queftion  on  appointing  a  committee  for  that 
purpofe  was  carried,  and  the  fpeaker  nominated  Mr. 
Lewis ,  Mr.  Fitzjimons  and  Mr.  Findley . 

But  Mr.  hindleg  though  he  was  equally  actuated  by 
motives  of  humanity  as  the  other  gentlemen  ;  yet,  as 
he  deemed  it  improper  to  interfere  in  the  bufinefs,  he 
hoped  to  be  excufed  from  ferving  on  the  committee, 
and  wifhed  that  feme  other  member  might  be  appointed 
who  felt  himfelf  at  liberty  to  make  a  more  favourable 
follcitation,  whereupon  Mr.  Rettenhmje  was  appointed 
in  Mr.  Findley’s  room. 

In  committee  of  the  whole  on  CoJ.  Ofwald’s  me¬ 
morial  relative  to  the  impeachment  of  the  judges  of  the 
fupreme  court.  Mr.  Peters  in  the  chair. 

Mr.  Bankfon  was  fworn,  and  declared,  cc  On  Satur¬ 
day  the  1 2th  of  July,  if  my  recollection  ferves  me,  I 
was  on  a  party  of  pleafure  cn  Province  ifland,  in  the 
courfe  of  the  day  Col.  Ojwald  made  one  of  the  com- 
p  ny  and  continued  with  me  until  I  between  the  hours 
of  9  and  loof  the  evening  of  that  day.  In  the  after¬ 
noon  of  Sunday  I  faw  Col.  Ojwald  \  lie  then  mentioned 
to  me  that  he  had  received  a  citation,  as  he  termed  it, 
which  he  (hewed  tome  if  I  remember  right,  requir¬ 
ing  him  to  appear  on  the  morning  of  the  fncceedfng 
day  at  9  o’clock  I  believe,  to  (hew  cau(e  why  an  attach¬ 
ment  fhould  not  iffue  againft  him  for  a  contempt  com¬ 
mitted  a6ain(f  the  judges  of  the  fupreme  court.  I  then, 
mentioned  to  Col.  Ojwald  that  if  any  attention  on  my 
parr,  fhould  be  neceffary,  I  would  ferve  him  ;  he  told 
me  he  had  been  with  Mr.  Serjant  on  the  morning  of 
the  fame  day,  and  that  Mr.  Serjant  had  mentioned  to 
him,  that  as  it  was  the  fabbath  (the  Lords  day  or  fab- 
bath,  I  am  not  furc  which)  he  could  not  procure  thofe 
official  papers  which  might  be  neceffary  to  his  defence, 
arid  that  he  had  defired  him  to  call  on  the  morning  of 
the  fucceeding  day,  which  was  Monday  the  14.  I  had 
it  in  contemplation  to  have  attended  to  the  trial  earlier 
on  the  morning  of  that  day  ;  but  my  neceffary  bufinefs 
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prevented  my  attending  fo  early  as  I  could  have  wiflied  ; 
however  in  the  courfe  of  the  day  I  attended  ,  and  I  re¬ 
member  toward  the  conclufion  of  the  argument  it  was 
required  of  Col.  Cfwald  that  he  fhouid  anfvver  interro¬ 
gatories.  This  Col.  Ofwald  abfolutely  refufed.  It  then 
was  requeued  by  Mr.  Serjant  that  Col.  Ofwald  fhouid 
have  time  for  the  purpofe  of  confidering,  and  I  think  the 
fucceeding  term  was  mentioned  by  Mr.  Serjant  on  this 
occalion,  becaufe  J  know  it  was  his  requefl:  to  have 
time  allowed.  I  think  too  that  the  queftion  fa  far  as  it 
relates  to  interrogatories,  originated  with  Mr.  Serjant . 
Mr.  Bryan ,  one  of  the  judges,  came  in  at  a  late  period 
of  the  bufinefs.  The  court  at  length  determined  that 
fecuriry  fhouid  be  given  upon  the  application  of  Mr. 
Serjant ,  the  nature  of  which  fecurity,  as  I  underftood 
it,  was  that  Mr.  Ofwald  fhouid  appear  on  the  morning 
of  the  fucceeding  day,  which  was  July  15th.  I  believe 
it  was  to  anfwer  interrogatories  :  and  that  he  might 
have  time  to  advife  with  his  counfel  on  the  fubjedl. 
On  the  morning  of  Tuefday  I  attended  the  court,  and 
at  the  requefl:  of  Mr.  Ofwold  advocated  his  caufe,  the 
peculiar  fituation  of  Mr.  Serjant' s  family  having  pre¬ 
vented  the  poflibihty  of  his  attending  to  the  bufinefs. 
At  that  time  I  made  an  application  to  the  court  and  re¬ 
queued  to  know  from  them  whether  the  charges  inlii- 
tuted  againft  Col.  Cfwald  was  at  the  fuit  of  Mr.  Brown 
or  at  the  fuit  of  the  judges.  I  was  informed  at  the  fuit 
of  the  judges,  or  upon  their  requilition.  I  then  afked 
whether  Col.  Ofwald  was  entitled  to  a  trial  by  jury: 
I  was  told  that  . that  matter  was  determined  on  the  pre- 
ceeding  day  ;  and  that  he  was  not  entitled  to  a  trial  by 
jury.  I  then  afxed  whether  he  was  admiffihle  to  bail, 
I  was  alio  told  that  that  point  had  been  predetermined, 
that  be  was  not  admiffible,  Mr.  juft  ice  Bryan  then 
requefted,  that  as  he  was  not  prefetn  a l  the  time  the 
charges  were  exhibited  the  day  precceding,  that  they 
might  be  read  to  him  for  his  better  information,  or 
words  ro  that  effect:  in  confenuence  of  which  requefl 
Mr.  Lewis  read  the  affidavit,  of  Mr.  Brown,  and  the 
papers  alluded  to  in  the  memorial  and  the  publication 
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fignsd  Lleazer  Ofwald.  I  believe  there  were  a  number 
of  other  papers  read,  to  which  my  recolledion  does  not 
reach.  Mr.  Lewis.  You  think  there  was  feveral  pa¬ 
pers  read,  but  they  were  not  thofe  that  are  alluded  to 
in  the  memorial  ?  Mr.  Bankfen.  I  think  there  was 
thofe  alluded  to  in  the  memorial,  as  nerrly  as  my  rc~ 
colledfion  ferves  me. 

Mr.  Lewis.  Are  you  fure  the  papers  that  were 
read  were  thofe  alluded  to  in  the  memorial  ?  Mr. 
Bankfon.  I  believe  fo,  but  I  cannot  fay  pofftively,  be- 
caufe  I  have  not  read  them  with  the  fame  attention 
which  you  have.  After  this,  but  I  believe  I  men¬ 
tioned  before  that  I  enquired  if  any  bail  would  be  ac¬ 
cepted,  and  that  it  was  refufed.  After  this  I  told  the 
chief  j office,  that  if  he  was  to  anfwer  to  interrogatories 
which  was  the  object  of  his  attendance  that  day,  that 
thofe  interrogatories  ought  to  be  committed  to  writing, 
as  he  could  not  tell,  without  the  advice  of  counfel, 
what  anfwers  wrould  criminate  him,  or  what  anfwers 
would  exculpate  him.  The  reply  of  the  chief  juftice 
to  me  was,  66  Is  that  your  advice  to  your  client.”  I 
told  him,  Sir,  that  is  the  reqneff  of  my  client  who 
Hands  at  my  elbow  or  near  me,  or  words  to  that  efFedL 
The  chief  juffice  again  fa‘d,  Ci  I  afk  you,  did  you  ad- 
vife  him  to  this  anfwer.”  I  think  I  repeated  it  again, 
that  it  is  the  requeff:  of  my  client:  “  then,  laid  the 
chief  juffice  the  court  will  neither  comply  with  your 
requeff  nor  the  requeff  of  your  client. — Upon  which 
Col.  Ofwald  faid,  “  I  anfwer  to  no  interrogatories 
unlefs  they  are  committed  to  writing,  and  that  I  may 
have  the  advice  of  counfel. — Then  faid  I,  if  the  court 
have  formed  their  determination,  I  need  fay  no  more, 
I  may  fet  down.  The  chief  juffice  replied6  “■  you 
need  lay  no  more,  you  may  let  down  Sir}”  upon 
which  I  fat  down  and  faid  no  more. 

Col.  Ofwald.  I  wifh  to  afk  whether  the  chief  juffice 
did  not  fay,  I  lhould  be  committed  until  I  did  anfwer 
interrogatories,  aad  whether  he  did  not  require  me  to 
stffwer  interrogate: ies  ?  Mr.  Bankfon.  On  Tuefday  he 
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was  demanded  to  anfwer  interrogatories,  but  he  refufed 
unlefs  they  were  committed  to  writing.- — Mr.  Ofwald. 
What  was  the  chief  juftice’s  reply  to  my  refufal  to  an¬ 
fwer  ?  Mr.  Bankfon.  I  think  his  anfwer  was,  that  vve 
will  proceed  to  pafs  fentence  :  I  fpeak  of  Tuefday ,  when 
Col.  Cfwvld  absolutely  refufed  to  anfwer  interrogatories 
The  honorable  the  chairman  enquired  if  the  chief  juf- 
t ice  demanded  Col.  Ofwald  to  anfwer  interrogatories? 
Mr.  Bankfon.  On  Monday  it  was  a  requeft,  on  Tuefday 
I  considered  it  as  a  demand  :  on  Monday  it  was  recom¬ 
mended  to  him  to  confider  the  matter,  and  Mr  M'Clan - 
naghan  became  fecurity  in  order  to  get  time  for  conficie- 
rarion.  On  the  Tuefday  I  confidered  it  as  a  demand, 
for  if  he  did  not  anfwer,  the  court  would  proceed  to 
pafs  fentence.  The  court  declared  he  mu  ft  aniwer  in¬ 
terrogatories,  or  they  would  proceed  to  pafs  fentence 
upon  him;  which  I  confidered  as  a  demand  ;  moreover, 
i  had  requefted  the  court  to  admit  bail  to  be  taken  in  his 
cafe,  which  they  refufed :  they  mentioned  that  it  had 
been  offered  before,  but  that  they  could  not  think  of  it. 
Mr.  Cjwald  wifhed  to  afk  whether  the  chief  juftice  did 
not  order  the  fheriff  to  take  him  into  cuftody.  Mr. 
Bankfon.  I  recoiled!  fomethlng  of  his  giving  direftions 
of  that  kind  :  he  either  told  the  fheriff —  “  fheriff  he  is 
your  prifoner,  or  he  is  in  your  cuftody  f  but  this  was 
on  Monday. — Mr.  Ofwald.  Did  dot  the  chief  juftice  de¬ 
clare,  I  fhould  remain  in  cuftody  till  1  did  anfwer,  on 
Monday  ?  Mr.  Bankfon.  1  do  not  rccoiledt  that  circum- 
ftance,  but  I  recollect  perfectly  that  he  was  ordered  in¬ 
to  cuftody  ;  though  afterwatd  it  was  faid,  he  had  better 
take  time  to  confider  of  anfwering  interrogatories,  and 
it  was  accepted  of,  and  a  (Iced  what  time  would  the  court 
oi ve  ?  and  it  was  mentioned  the  morning  of  the  fuc- 
ceeding  day,  provided  he  could  find  fufficient  bail,  when 
Mr.  M'Clannaghan  ftepped  forward  and  faid  f.icco 
could  be  obtained  if  it  was  necellary.  The  court  order¬ 
ed  200I.  for  the  appearance  of  Col.  Cjwald  the  next 
day.  1  know  nothing  further,  but  that  he  fuffered  the 
confinement  for  which  he  was  fenteneed,  though  I  c® 
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not  know  certainly  whether  it  was  a  month,  or  to  the 

15th  of  Angufl,  but  I  am  rather  inclined  to  believe  it 
was  for  a  calendar  month. 

Mr.  Lewis .  On  Monday  yon  fay  you  con  fide  red  it 
as  required  or  him  to  anfvvei  mterrogatores,  but  that  it 
\vjs  frequently  demanded  on  Luejday  :  now  do  you  re¬ 
coiled  that  the  cou  fei  who  moved  for  the  rule  faid, 
t  it  was  circulated  out  of  uoors,  that  the  court  w  re 
demanding  of  Mr.  Ofwald  to  anfwer,  and  the  court  re¬ 
plied,  Mat  fuch  fiory  mull  be  founded  in  vice  or  igno¬ 
rance,  for  no  fuch  thing  was  ever  thought  of?  Mr. 
Bankfon.  You  faid  fomethSng,  which  I  have  already 
mem.oned.  Mr.  Lewis.  Did  not  the  court  repeat  fucli 
fen ti merits  afterward  ?  Mr.  Bankfon .  The  court  abfo- 
lutely  required  of  him  to  anfwer,  and  when  I  requefted 
they  might  be  reduced  to  writing,  they  refufed. — Mr. 
Lewis .  Did  nor  the  court  frequently*  afk  him  whether 
he  woulu  anfwer  gratis ,  or  enter  into  recognizance  to 
anfwer  ?  Mr.  Bankfon.  The  court  ?  I  heard  the  cnief 
juftice  lay  feveral  things,  but  I  never  heard  him  confult 
with,  or  Ipeak  to  the  other  members  of  the  court.  Mr. 
Lewis.  What  do  you  think  then  is  an  opinion  of  the 
bench  ?  Mr.  Bankfon .  I  beg  leave  to  mention  to  the 
committee  that  I  am  on  oath,  and  that  is  requiring  an 
opinion.  I  know  fevsral  things  were  delivered  by  the 
chief  juftice  and  not  contradicted  by  the  others,  if  that 
is  to  be  called  the  opinion  of  the  bench.  I  did  not  hear 
any  one  concur  with  him,  nor  obferve  any  confutation 
on  his  part  with  them. 

Mr.  L  twis.  Did  you  fay  it  was  at  the  requeft  of  Mr. 
Bryan ,  that  the  counfel  for  ftierule  read  over  thole  pa¬ 
pers  again  ?  Mr.  Bankfon.  Juftice  Bryan  was  there,  and 
lie  required  them  to  be  read  over,  and  defired  to  hear 
the  whole. — Mr.  Lewis.  You  fay  that  on  Monday  he 
was  required  to  anfwer  interrogatories,  was  the  ftcurity 
entered  into  till  the  next  morning  to  that  effecft  ?  Mr. 
Bankfon.  [  underfiood  it  was  for  the  pin  pole  of  anfvver- 
ing  interrogatories.  I  hid  before,  that  it  was  a  matter 
cl  requeft  in  the  iirft  in (T nee,  but  that  afterward  it  be¬ 
came  a  matter  of  demand,  and  he  was  bound  over  to 
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the  next  day  merely  to  anfvver  to  interrogatories,  at 
jeail  that  I  oonceived  was  the  objed. — Mr.  Lewis . 
Did  you  not  fay  he  was  admitted  to  bail  on  the  appli¬ 
cation  of  Mr.  Serjant  ?  Mr.  Bank  fen.  I  believe  it  was  fo. 
Mr.  Lewis .  Do  yon  know  then  why  he  Ihould  apply  to 
have  his  client  bound  over  to  anfwer  interrogatories? 
Mr.  Bankfon.  No  :  uniefs  it  was  in  o.der  to  have  time 
to  confider  what  he  'hould  anfwer;  but  the  app’ication 
of  Mr.  Serjant  I  conlidered  as  two  fold,  firft  that  the 
matter  (hould  be  turned  over  to  the  next  term,  or  tat 
it  (hould  be  adjourned  till  the  fucceeding  day. — Mr. 
Lewis .  If  Col.  Of wald’s  eouniel  made  application  for 
this  purpofe ,  why  (hould  the  court  demand  of  him  fe- 
cunty  ?  i  (ho.uld  rather  think,  they  granted  what  was 
folicited.  Mr.  Bankfon .  The  court  did  grant  it :  I  fay 
it  was  only  a  requeft  on  the  firft  day,  but  an  abfolute 
demand  on  >he  fucceeding  day. 

Mr.  L  ewis.  You  mention  that  you  afked  the  court 
at  whoie  fuit  Col.  Ofivald  was  before  them  ;  whether 
at  Mr.  Brown’s ,  or  that  ot  the  judges,  what  was  their 
anfwer  ?  Mr.  Baukfon .  I  think  it  was  the  chief  juftice 
who  replied  :  out  I  did  not  expect  to  be  cYed  to  an 
account  in  this  manner,  otherwife  l  would  have  taken 
more  pains  to  recollect  all  the  tranfadions  in  this  bufi- 
ne  s  than  I  huve. — Mr.  Lewis.  But  what  was  the  an¬ 
fwer  of  the  court,  you  have  not  repented  that  ?  Mr. 
Bankfon .  I  do  not  recoiled  that  any  perfon  faid  a  word 
to  me  but  the  chief  juftice,  if  that  be  a  fatisfadory  an¬ 
fwer  to  you. — Mr.  Lewis.  What  was  your  meaning  in 
aikmg  at  whofe  fuit  the  adicn  was?  Mr.  Bankfon.  As 
I  had  not  been  engaged  in  the  bufinefs,  I  did  not  know 
the  nature  of  it,  and  therefore  wifhed  to  be  afeertained 
of  three  points  ;  whether  the  court  were  parties  in  the 
fuit,  whether  they  alfo  conftituted  a  jury,  and  whether 
they  were  to  fit  as  judges  deterirr  sing  their  own  caufe: 
and  theie  wete  the  reafons  that  induced  me  ro  afk  whe¬ 
ther  it  was  at  the  fuit  of  Mr.  Brown ,  or  at  their  own  ; 
for  the  profecution  was  founded  on  an  affidavit  of  Mr. 
Brown,  which  I  had  heard  read  the  preceding  day.  Mr. 
Lewis.  Did  Mr.  Olwald  offer  to  anfwer,  if  the  interro- 
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gatories  were  reduced  to  writing  ?  Mr.  Bankfon.  He 
did,  through  me. — Mr.  Lewis.  If  they  were  reduced 
to  writing?  Mr.  Bankfon.  Yes,  he  did  through  me, 
agree  or  confent  if  they  were  reduced  to  writing.  Mr. 
Lewis.  Are  not  interrogatories  always  reduced  to  writ¬ 
ing,  and  died  within  a  limited  time  for  the  party?  Mr. 
Bankfon.  I  never  knew  any  thing  about  ftar-chambtr 
laws. — Mr.  Lewis.  Do  you  know  any  law  at  all  ?  Mr. 
Bankfon.  Perhaps  not  io  much  of  thart  law  as  you 
do. 


Two  or  three  members  of  the  committee  arofe  to 
call  to  order,  and  Mr.  Bankfon  obferved,  that  if  the 
qu  eft  ion  had  come  more  properly  from  the  gentleman, 
he  fhoulu  not  have  made  fuch  an  anfvver.  Mr.  Lewis. 
Do  yon  not  know  that  the  interrogatories  mult  be  tiled 
within  four  days  ?  Mr.  Bankfon.  I  donor. 

Mr.  Findley  interpofed  with  alking  whether  the  gen¬ 
tlemen  were  to  interrogate  one  another  in  this  manner; 
or  put  their  queftions  through  the  chair. 

I  he  honorable  Mr.  Chairman  faid  the  committee 
had  lett  the  mode  of  examining  .witneffes  much  at  large, 
and  that  therefore  gentlemen  had  taken  this  lattiuide. 

Mr.  Findley  w idled  to  have  the  examination  de¬ 


cently  conducted,  but  he  was  afraid  of  running  int© 
improprieties. 

General  Mifflin  fuggefted  to  the  committee  the 
propriety  of  every  member  rifing  and  hating  his  ques¬ 
tion  formally,  whenever  he  was  defirous  of  afking  one, 
this  would  prevent  that  quick  altercation  which  was 
dilhonorable  to  the  committee,  and  would  therefore 
be  a  cure  for  the  evil. 

Mr.  McLene  had  been  apprehend ve  of  the  very 
evil  which  had  now  taken  place,  but  hoped  in  future 
it  would  be  prevented  by  gentlemen  con  forming  to 
the  rule  lirft  mentioned  by  the  honorable  fpeaker. 

Mr.  Fitzfimons  thought  it  was  not  liekly  after  this, 
that  gentlemen  would  interrogate  improperly,  and  was 
very  well  fa  tuned  with  their  being  dire&ed  to  obferre 
the  rule  juft  mentioned. 

The  honorable  the  fpeaker  thought  it  worth  while 
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trying  the  experiment  rather  than  obliging  every  ques¬ 
tion  to  be  twice  repeated. 

Mr.  chairman  would,  as  it  met  with  no  opposition, 
take  it  to  be  the  fenfe  of  the  committee,  th it  every 
member  when  he  was  inclined  to  afk  a  queftion  of  the 
witnefs,  that  he  fhould  rife  and  ftate  it  formally. 

Mr.  Cowperthwaite  was  next  examined.  His  teftimo- 
ny  being  not  fo  particular  as  the  following,  but  gene¬ 
rally  agreeing  therewith,  is  paffed  over  by  the  editor, 
in  order  to  introduce  that  of  Myers  Fifier ,  Efquire,  who 
being  affirmed  declared  :  I  attended  the  Supreme  court 
at  the  laft  term  on  the  L2th  July ,  the  laft  day  of  the 
week,  without  knowing  that  any  thing  of  this  kind 
would  come  on  ;  fhortly  after  I  took  my  feat,  a  motion 
was  made  by  IVilliam  Lewis  for  a  rule  to  fhew  caufe 
why  an  attachment  fhould  not  iflue  againft  Eleazar  Of¬ 
wald ,  for  publifhing  an  addrefs  under  his  Signature,  in 
the  independent  gazetteer,  dated  the  firft  of  July.  In 
Support  of  the  motion  was  read  a  number  of  pieces  pub- 
lifhed  in  the  Said  gazetteer,  the  Signatures  of  which 
were  repeatedly  mentioned  in  the  courfe  of  that  day, 
and  in  the  courfe  of  this  :  befide  the  papers  I  have  men¬ 
tioned,  there  was  read  the  affidavit  of  Andrew  Brozvn, 
the  plaintiff  in  the  caufe  then  depending  in  the  Supreme 
court,  which  has  likewife  been  read  again  this  day.— 
After  thefe  were  read,  James  Martin  and  Thomas  Pro  ft  or 
were  Sworn  to  give  evidence.  If  the  committee  wilh 
that  I  fhould  ftate  this  evidence,  1  will  endeavour  to  do 
it  :  I  underftood  that  the  witnefs,  James  Martin  was 
produced  to  prove  that  Eleazar  Ofwald  was.  the  printer 
of  the  independent  gazetteer,  and  that  he  had  purchas¬ 
ed  the  offenfive  papers  at  that  office  ;  he  was  Sworn  and 
proved  them  accordingly.  Col.  Proftor  was  fworn  in 
order  to  prove  that  the  fa£I  alledged  in  the  publication 
of  E.  Ofwald  was  not  founded  in  truth,  or  contrary  to 
truth  in  this  particular  inftance:  Ofwald  had  related  in 
his  addrefs,  that  notwithftanding  he  was  informed  that 
he  fhould  bcarrefted  without  delay,  yet  the  arreft  was 
delayed  until  the  ratification  of  the  new  conftitution  by 
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nine  ftates  of  the  United  States.  He  was  called  upom 
to  (hew  whether  that  delay  did  not  originate  at  his  own 
requeft.  Col.  Prcffor  acknowledged  that  it  had  origi¬ 
nated  at  his  requeft.  He  was  then  afked  whether  that 
requeft  had  originated  with  Col.  Ofwald  ox  not.  He  an- 
fwered  doubtingly,  and  the  queftion  was  repeated  to 
him  feveral  times,  and  he  did  not  in  the  end  give  a  de- 
cifive  anfwer,  but  left  it  in  doubt.  He  was  then  alked 
whether  he  did  not  give  the  counfel  for  A .  Brown  rea- 
fon  to  think  th^t  the  requeft  came  from  Col.  Ofwald . 

I  believe  he  did  not  anfwer  that  queftion  altogether  with 
decifion,  but  admitted  that  it  might  be  that  he  had  con¬ 
veyed  fuch  an  idea  to  IV.  Lewis .  Upon  the  affidavit 
and  thefe  two  examinations  the  motion  was  grounded, 
and  the  rule  to  (hew  caule  was  granted. 

Mr.  Lewis  afked  if  it  was  not  afked  whether  Col. 
Proffer  went  and  informed  Col.  Ofwald ,  that  Brown's 
counfel  would  not  bring  the  fuit  immeditely  upon  thofe 
reprefentations.  Mr.  Fijher.  I  believe  Col.  Proffer  did 
admit  it,  but  he  anfwered  all  thofe  queftions  very  in- 
decifively  :  He  faid  that  he  believed  it  might  be  fo  :  But 
the  committee  will  pleafe  to  obferve  that  I  took  no 
notes,  but  fpeak  from  memory  what  were  the  tranfae- 
tions  of  the  day. 

On  the  14th  of  July  knowing  that  the  rule  to  fhew 
caufe  was  returnable,  and  that  it  would  be  a  matter  of 
fome  expectation,  I  went  up  to  the  fupreme  court  and 
began  to  take  notes  of  every  thing  that  paffied,  not 
with  a  view  of  giving  teftimony  in  the  manner  I  am 
now  called  upon  to  do,  but  with  a  view  of  keeping  t 
record  of  the  trania&ions  fuppofing  it  would  be  impor¬ 
tant  lome  day  or  another.  I  wifh  to  know  if  I  may 
have  recourfe  to  thofe  notes  and  I  believe  they  are  to¬ 
lerably  accurate,  though  they  are  rather  fhort ;  but  as 
I  do  not  write  fhort  hand  this  circumftance  was 
unavoidable,  and  I  fhall  in  repeating  fupply  the  de¬ 
ficiency  from  my  memory,  to  the  beft  of  my  recollec¬ 
tion. 

I  recolIeCf  that  Jonathan  Serjant  appeared  as  counfel 
for  Col.  Ofwald ,  and  moved  the  court  to  allow  him 
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further  time  for  (hewing  caufe  ;  that  he  alledged  Col. 
Ofwald  had  no  notice  till  late  on  Saturday  evening,  be¬ 
cause  he  had  been  out  a  fifhing  ;  that  Sunday  had  in¬ 
tervened  when  he  could  not  get  certified  copies  of  the 
depofition  of  A .  Brown  and  the  other  papers  that  might 
be  neceffary ;  that  this  was  but  Monday  morning  and 
a  very  few  hours  only  had  elapfed,  in  which  he  could 
not  be  prepared  for  going  into  the  argument.  A  con- 
yerfation  rathe;  than  an  argument  took  place  on  this 
fubjed,  and  the  court  determined  that  it  was  a  caufe  in 
which  a  fpeedy  remedy  was  necefiary,  and  that  there¬ 
fore  he  would  not  adjourn  it  to  the  fucceeding  term, 
but  determine  it  at  that  time  :  This  being  determined, 
the  cafe  was  argued.  Col.  Ofwald's  counfel  then  mads 
fome  obfervations,  and  read  fome  cafes  from  books — 
And  the  cafe  in  2.  Atkin's  469  and  in  Burrtws  510, 
were  then  anfwered.  Mr.  Lewis.  One  of  them  was 
anfwered  but  not  both,  for  one  was  quoted  by  me. 

Mr.  Fijher.  E .  Cfwald's  counfel  mentioned  that  the 
cafe  in  1  Burrow ,  was  before  the  king's  bench,  where 
another  method,  viz.  information  was  field,  be- 
caufe  the  court  had  not  jurifdidion  over  fad  without 
the  intervention  of  a  jury.  * 

Upon  which  the  chief  juftice  obferved  that  that  was  not 
the  reafon  affigned  in  the  cafe,  nor  was  it  a  reafon  in 
common  fenfe  :  He  then  quoted  Bingley's  and  Arfo^'s 
cafe  in  anfwer  to  it.  Col.  Ofiuald's  counfel  then  laid, 
that  whatever  might  be  the  pradice  in  England ,  in 
Pennfyhania  it  was  otherwife,  for  by  the  35th  fedion  of 
the  conftitution,  the  prefs  is  declared  free  to  Examine 
into  the  proceedings  of  government. 

Mr.  Lewis  prefum  d  that  Mr.  Fijher  had  his  notes 
of  the  argument,  and  thought  it  would  fave  time  if  the 
gentleman  was  permitted  to  read  them.  Mr.  Fijher 
obferved  one  thing  that  his  notes  would  determine, 
that  is,  the  number  of  timps  the  counfel  for  the  rne- 
moriahft  was  interrupted,  which  appeared  to  be  three 
times  in  the  courfe  of  the  converfation,  before  the  ar¬ 
guments  were  fufFered  to  go  on.  The  honorable  Mr* 
chahman  had  taken  it  to  be  in  fome  degree  the  fenfe 
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of  the  committee,  that  the  arguments  fhould  not  be 
repeated.  Mr.  Fifoer  exprefled  himfelf  entirely  under 
the  diredion  of  the  committee,  and  only  wifhedto 
give  the  heft  information  in  his  power.  Mr.  Findley 
hardly  believed  that  any  rule  was  tranfgrefled.  He  be- 
lived  it  was  left  to  the  witnefs  to  give  his  evidence  in 
the  way  moft  eafy  to  himfelf,  and  this  gentleman  only 
fums  up  the  proceeding,  to  relate  fads :  For  though 
they  might  be  arguments  when  attended  by  counfel, 
yet  to  the  witnefs  they  were  fads.  He  prefumed  the 
committee  wanted  to  be  poftefTed  of  all  the  judges  had 
laid,  and  this  probably  was  fo  blended  with  other  mat¬ 
ter  that  it  could  not  be  leperated,  and  this  minded  him 
of  what  he  had  fa  id  before,  that  it  was  necefiary  to  let 
the  witnefs  ftate  the  arguments,  in  order  to  come  at 
the  fads. 

Mr.  M'Lene  thought  the  committee  loft  more  time 
than  they  gained  by  thefe  interruptions,  and  therefore 
hoped  they  would  take  place  no  more. 

Mr.  fijber.  I  believe  I  mentioned  what  was  faid  with 
refped  to  the  35th  fedion  cf  the  conftitution,  to  which 
the  chiefjuftice  replied,  that  there  was  nothing  con¬ 
tained  or  exprefled  in  that  but  what  was  law  in  England 
ever  ft  nee  the  year  1688,  and  defired  that  he  would  rea- 
fon  on  cafes  decided  in  England  fince  that  period.  In 
giving  the  opinion  of  the  court,  he  took  a  great  deal  of 
time  and  pains  to  elucidate  and  fhew  the  nature  of  li¬ 
bels  ;  but  I  am  not  come  to  that  part  of  the  bufinefs 
yet.  The  counfel  for  E.  Cfwald  went  into  a  confidera- 
rion  alfo  of  the  9th  fedion  of  the  bill  of  rights,  and  un¬ 
der  it  afked  a  trial  by  jury  for  his  client.  He  obferved, 
that  attachments  were  never  pradifed  except  for  the 
purpofe  of  bringing  in  witneifes  or  contumacious  officers 
of  the  court,  and  that  the  admiralty,  which  was  not  a 
court  of  record,  could  do  thefe  things  to  proted  itfelf. 
He  obferved,  that  it  was  probable  the  framers  of  the 
conftitution  might  have  had  Singly* s  cafe  in  view  when 
they  agreed  upon  that  fedion,  and  meant  to  declare 
that  it  was  not  law.  He  ftated,  that  fuppofing  it  might 
be  legal  to  proceed  by  attachment  ’^et  as  there  was  ano- 


* 

O'  ’•***' 


OF  PENNSYLVANIA.  *73 

ther  mode  equally  legal,  and  confidering  the  fh'^rt  time 
which  was  allowed  for  preparation,  he  hoped  the  couit 
wou'd  purfue  it;  that  was  by  information,  in  which  a 
trial  could  be  had  by  jury  conformably  to  the  declarati¬ 
on  in  the  conftitution.  After  hating  the  great  import¬ 
ance  of  i  he  fubjeft,  and  ccnfequences  of  determining 
the  prelent  queftion,  he  fubrnitted  to  the  decificn  of 
the  court.  The  committee  will  pleafe  to  obferve  that 
I  only  relate  what  appeared  to  be  the  moft  important 
part  of  the  argument;  I  don’t  fay  they  are  the  moft  im¬ 
portant,  but  ftruck  me  as  fuch  enrrente  calamo . . 

Charles  He.atly  arofe  and  made  fome  obfervations  on 
what  had  been  faid  by  the  counfel  for  Col.  Qfwald ,  he 
admitted  the  importance  of  the  queftion  as  ftrongly  as 
the  counfel  on  the  other  fide,  but  it  involves  the  juftice 
of  the  courts  of  law,  the  peace  of  families  and  the  or¬ 
der  of  government.  -He  obferved  upon  the  foundation 
of  the  motion:  ift.  that  the  publication  tended  to  in¬ 
fluence  the  public  mind  :  and  2d.  to  vilify  one  of  the 
judges.  He  went  through  the  publication  of  July  the 
firft.  He  obferved  upon  the  fe&ion  of  the  conftitution 
which  had  been  cited  by  the  other  counfel,  and  endea¬ 
voured  to  (hew  that  notwithftanding  this,  the  law  was 
the  fame  here  as  in  England ,  and  that  the  general  words 
in  th.e  caufes  ment  nothing  more  than  to  {hew  that 
juries  (hould  be  ufed  as  heretofore,  and  no  part  of  the 
conft  tution  was  intended  to  pievent  courts  from  affert- 
.  ing  their  dignity  and  punifhing  contempt.  Mr.  Lewis . 
then  refpuhlica  faid  a  few  words,  hut  he  would  not 
walk  time  in  arguing  a  thing  fo  clear  as  that  courts 
have  a  right  to  punilh  contempt  by  attachment ;  and 
in  this  ftage  of  the  bufinefs  it  feemed  left  for  the  de- 
cifion  of  the  court ;  but  Col.  Ofwald' s  counfel  got  up 
and  a  Iked  for  time  in  order  to  have  a  more  folemn  ar¬ 
gument,  upon  which  Mr.  Lewis  rofe  a  fee  end  time 
and  went  very  largely  into  the  fubje£l  in  order  to  flicw 
the  importance  of  a  fpeedy  decifion.  I  have  upon  my 
notes,  as  I  did  not  follow  through  his  arguments,  that 
he  fpoke  with  warmth  and  elegance,  {hewing  the  quef¬ 
tion  ip.  this  cafe  to  be3  whether  Col  Cfivald  ftv  uid  fu.b- 
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mit  to  the  laws,  or  the  laws  to  Col.  Cfwald.  I  did 
not  attempt  to  follow  him,  but  I  very  well  remember 
that  he  fpoke  with  elegance  and  warmth,  and  often 
when  he  does  this,  he  fpeaks  with  fo  much  rapidity, 
that  it  is  impotlihle  for  any  but  a  fhort-hand  writer  to 
note  what  he  fays,  and  him  not  always  with  accuracy. 
Upon  this  the  matter  was  left  to  the  decifion  of  the 
coui t,  and  after  a  fhort  time  the  chief  juftice  delivered 
himfelf  in  a  very  deliberate  manner,  and  I  think  was 
mote  than  half  an  hour  in  fpeaking,  for  my  notes  ar* 
more  than  a  page,  and  I  took,  them  very  fhort. 

_ Mr  .Lewis.  Who  were  on  the  bench  when  the  chief 
juftice  delivered  the  opinion  of  the  court  ?  Mr.  Fijher. 
When  I  went  into  court  there  was  but  juftices  M^Kean^ 
Atlee  and  Rujh ,  and  as  I  fet  on  the  fouth-weft  fide  of 
the  bar  table  any  perfon  might  have  gone  round  on  that 
fide  and  fet  on  the  bench  without  attracting  my  attenti¬ 
on.  A  fieri  rofeup,  when  the  chief  juftrce  had  deli¬ 
vered  himfelf,  I  faw  judge  Bryan ,  but  I  do  not  know  at 
what  time  he  came  in  ;  but  as  that  has  been  afeertain- 
ed  by  the  other  evidence  to  be  about  the  latter  part  of 
Col.  Cfwald' s  counfel’i  arguments,  which  was  a  confi- 
derable  time  before  the  decifion.  I  fhould  fuppofe  he 
muft  have  been  prefentat  that  period.  Mr.  Lewis .  Was 
the  arguments  continued  after  Mr.  Serjant  had  fpoke  ? 
Mr.  Fijher.  Yes,  I  believe  thyfelf  was  ths  Jaft  perfon 
that  fpoke. 

The  chief  juftice  then  began  to  deliver  the  opinion  of 
the  court  in  that  manner  whu  h  judges  ufually  do  when 
they  have  maturely  confidered  the  fubjedf.  He  did  not 
fpeak  with  the  heat  of  temper,  but  cooly  and  delibe¬ 
rately,  and  he  was  attended  to  with  a  folemn  and  de¬ 
cent  filence  :  he  fpoke  I  fuppofe  half  an  hour,  perhaps 
it  might  be  form  thing  more  or  a  little  lefs.  He  dated 
the  motion  as  mentioned  in  the  proceedings,  and  went 
on  toobferve,  that  the  publication  tended  to  fhew  that 
the  defendant  is  a  perfecuted  man  :  that  the  fust  is  en¬ 
couraged  by  a  pa  ron  of  the  plaintiff’s,  who  has  a  bro¬ 
ther  on  the  bench  :  that  the  other  judges  arc  inimical 
to  him,  and  that  he  has  not  a  fair  chance  in  this  court. 
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then  Rated  two  queftions ;  firft,  whether  this  is  a 
contempt;  and  fecond,  about  the  mode  of  profecuting 
that  contempt  by  attachment*  Upon  the  firft  of  thefe 
two  points  he  gave  a  folemn  opinion,  which  I  under- 
flood  to  be  the  unanimous  opinion  of  his  colleagues, 
and  I  did  not  know  at  that  time  that  juftice  Bryan  was 
on  the  bench.  He  laid  that  attachments  were  coeval 
with  the  law,  and  there  never  was  a  time  when  they 
were  abolifhed.  The  meaning;  of  the  conftitution  a- 
bout  the  liberty  oftheprefs  is,  that  no  law  (hall  be  mads 
to  fhickle  the  prefs,  and  after  the  year  1 638  the  licen- 
fers  of  the  prefs  were  abolifhed  by  a£l  of  parliament, 
therefore  all  meafures  of  government  are  open  to  cen- 
fu  re,  but  private  characters  are  not.  Libellers  (whate¬ 
ver  thofe  who  get  their  living  by  it  may  think)  are 
highly  criminal,  more  fo  than  he  who  aflaffmates  or 
commits  arfon.  A  houfe  or  a  barn  may  be  repaired, 
bui  reputation  cannot.  This  pradtice  never  was  ncr 
never  ought  to  be  permitted  in  any  country  :  Publica¬ 
tions  for  the  ufe  of  reformation  are  ufefui ;  but  thofe 
for  the  purpofe  of  defamation  are  highly  criminal,  that 
an  adtion  for  words  cf  this  kind  will  lie  and  a  jury  would 
give  heavy  damages,  and  that  the  court  muft  be  worfc 
than  fools,  they  muft  be  abandoned  knaves  if  they  were 
to  judge  that  its  being  printed  in  a  news-paper  (hould 
render  it  innocent ;  He  faid  that  a  caufe  was  depending 
in  that  court,  and  that  the  publication  concerning  it  had 
the  tendency  charged  upon  it  by  the  motion,  that  it 
tended  to  influence  the  public  mind,  and  flandered  the 
court  :  He  then  fpoke  pretty  largely  of  the  arts  of 
libellers,  their  afluming  different  fignatures,  and  making 
it  appear  that  there  was  a  great  number  engaged  in  a 
caufe,  when  perhaps  one  perfon  was  the  author  of  them 
all.  He  faid  that  the  publication  contained  charges 
againft  the  court,  as  if  they  were  his  perfonal  enemies, 
and  then  abufed  them  to  make  them  fo,  in  order  to  give 
a  colour  to  their  infinuations;  and  then  he  added  thefe 
words,  which  I  have  on  my  notes,  and  my  memory 
docs  not  warrant  me  to  alter  them,  therefore  I  believe 
they  are  the  very  words  here  ufed :  “  Wc  are  all  of 
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opinion  that  this  publication  is  a  contempt  of  the  cour*-, 
and  reflets  on  their  judice. 

He  then  went  to  the  fecond  point,  which  he  dated  to 
be,  whether  an  attachment  is  the  proper  remedy.  I 
have  taken  down  his  obfervations  very  fhort  :  “  it  is 
faid  the  conditution  gives  a  trial  by  jury  in  all  c  tf  s, 
but  the  fame  fed  ion  fays,  or  by  the  law  of  the  land  ;  and 
this  with  refped  to  attachments  is  as  old  as  the  law  it- 
felf :  but  there  is  another  fedion,  that  trials  fhall  be  by 
juries  as  heretofore,  and  attachments  or  contempts  were 
tried  by  a  jury.  It  therefore  remains  to  enquire  whe¬ 
ther  Col.  Ofivald  will  anfwer  gratis  to  interrogatories,  or 
enter  into  recognizance  to  anfwer  them. 

Thefe  are  the  words  which  I  have  taken  down,  and 
J  believe  they  are  the  very  words  ufed  by  the  chief  juf¬ 
tice.  My  notes  then  go  on  to  fay  :  that  Col.  Cfwald 
refufed  to  anfwer,  or  enter  into  recognizance,  but  offer¬ 
ed  bail  for  his  appearance,  upon  which  ]  have  as  com¬ 
ing  from  the  court  per  curram ,  that  his  refufal  is  a  fur¬ 
ther  contempt,  and  he  mud  be  committed  until  he  will 
isnfwer. 

And  here  I  mud  recur  to  my  memory  again  for 
the  material  part  of  what  occurred  between  this  and 
the  time  of  his  giving  bail.  I  have  heard  what  the 
other  witnedes  have  faid,  and  have  endeavoured  to 
make  up  my  memory  on  thefe  tranfadions  ns  care¬ 
fully  as  podible,  and  I  (hall  endeavour  to  relate  the/n 
with  all  the  accurracy  that  I  can.  After  the  chief 
judice  had  faid  he  mud  be  committed,  he  afked  if 
the  fhcriff  was  in  court,  and  looked  round  to  his  left 
hand,  and  I  belive  the  dieriff  was  in  that  part  of  the 
room,  and  he  moved  round  the  bar  towards  where 
Col.  Ofwald  was  danding.  A  very  litre  time  paded 
before  a  converfation  took  place  betw  een  the  court  and 
Col.  Cfwald' s  council,  previous  to  which  fomething 
had  bten  faid  on  the  bench  which  I  did  not  hear. 
The  drd  w>ord  that  was  fpoken  aloud  was  from  the 
chief  judice,  who  faid,  he  wifhd  Col,  Cjwald  would 
conftder  of  it,  or  words  to  that  effe£b  Col.  Cfw aid's 
counfel  feemed  to  catch  at  this,  and  I  heard  him  fay. 
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how  can  he  confider  of  it  without  time,  and  what  time 
would  the  court  allow  him  :  In  a  very  fhort  time  the 
court  faid  they  would  allow  him  until  the  next  morn¬ 
ing.  But  I  cannot  be  certain  whether  this  came  from 
his  counfel  or  the  court  firf!.  It  palled  in  fo  fhort  a 
time,  that  the  proportion  was  made  and  accepted  in 
perhaps  lefs  than  a  minute.  The  court  accompanied 
their  offer  with  the  condition  of  his  giving  bail  him- 
felf  in  200b  and  two  fecurities  in  iool.  each,  or  one  in 
200I.  upon  which  Blair  M^Clannaghan  ftepped  forth 
and  faid,  if  bail  was  demanded  in  io,oool.  he  would 
give  it,  and  they  were  accordingly  bailed  in  thofe  fums. 

The  next  morning  I  attended  again,  but  did  not  get 
up  before  the  court  had  fat,  and  it  was  fo  crouded  that 
it  was  fome  time  before  I  could  get  in  fo  as  to  hear 
what  paffed.  When  I  got  in  the  court  were  in  a  con¬ 
vention  with  the  then  counfel  for  Col.  Ofivald ,  for  I 
underflood  that  fomething  had  happened  which  pre¬ 
vented  the  other  counfel  from  attending,  but  what  paf- 
’fed  I  do  not  particularly  remember,  until  the  court  paf¬ 
fed  fentence  or  judgment  on  the  fubjed!. 

I  do  not  mean  to  fay  that  every  circumftance  has  ef- 
caped  my  memory,  but  that  I  do  not  recoiled!  them 
with  fufficient  accuracy  to  narrate  them,  but  if  the 
committee  thinks  proper  to  propofe  any  queflions,  pof- 
fibly  the  proper  anfwers  may  recur  to  my  memory. — 
Some  papers  were  read  over  which  lhewed  the  Hate  of 
the  bufinefs,  after  which  the  court  proceeded  to  pafs 
fentence.  He  was  ordered  to  pay  a  fine  of  10I.  and  be 
committed  for  one  calendar  month,  or  until  the  15th 
of  AnguJ ?,  obferving  that  this  was  ths  15th  of  July . 

Mr.  Ofwald .  I  wifh  to  know  if  Col.  Brodlors  evidence 
was  pointed  ?  Mr.  Fijher.  I  do  not  recoiled!  it  was  po¬ 
sitive  or  pointed  to  any  queftion  afked  him  with  refped! 
to  the  meffages  that  were  fuppofed  to  have  paffed  be¬ 
tween  Col.  Ofwald  and  the  council  of  A .  Brown .  Mr. 
Ofwald.  Do  you  recoiled!  the  obfervations  of  the  chief 
juftice  at  the  time  he  proceeded  to  pafs  fentence  ?  Mr. 
Fifher,  I  recoiled!  he  made  fome  obfervations  on  the  e- 
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normity  of  the  crime,  and  on  my  return  from  the  capes 
where  I  went  fhortly  aft l r  this,  a  gentleman  furnifhed 
me  with  Co!.  CjiialcFs  publication,  containing  a  hate  of 
his  cafe,  and  I  obierved  a  remarkable  likends  to  what 
the  chief  juftice  laid,  as  it  refted  on  my  memory. 

Mr.  Lavts.  What  palled  with  refpeci  to  inter  orato¬ 
ries?  Mr.  Fijker,  I  cannot  relare  the  whole  with  fuffi- 
cient  accuracy:  l  remember  interrogatories  were  men¬ 
tioned,  and  were  to  be  exhibited  to  him  to  anfwer,  in 
order  to  exculpate  himtdf  if  he  was  innocent  :  that  he 
had  his  choice,  but  if  he  refilled  the  court  would  pro¬ 
ceed  upon  the  evidence  that  was  before  them.  Mr.  Of- 
wg id.  Did  not  the  court  appear  to  have  changed  their 
ground  on  the  fecond  day?  Mr.  Fijher .  They  did,  be- 
caufe  on  the  firft  day  it  was  laid,  that  his  refuting  to  an¬ 
fwer  was  a  contempt,  and  he  fhould  be  committed  un¬ 
til  he  did  anfwer,  but  on  the  fecond  day  there  was  no¬ 
thing  Idee  this. 

Mr.  L  ewis .  Did  not  the  chief  juftice  immediately 
deliver  it  as  the  unanimous  opinion  of  the  court,  that 
the  contempt  was  proved  ?  Mr.  Fitter.  Certainly  he 
did  deliver  luch  an  opinion  ;  but  notwithftanding  he 
held  up  the  idea  of  committing  for  not  2nfwering, 
which  was  not  the  cafe  during  the  time  I  attended  cn 
Unefdas ,  for  they  proceeded  without  inlifting  upon  in¬ 
terrogatories.  They  ordered  him  to  be  taken  into 
cuftody  upon  the  judgment  which  they  had  delivered, 
hut  I  did  not  look  upon  this  to  be  complete,  I  thought 
lome  fenter.ee  would  follow,  and  that  the  flier  iff  was 
called  to  take  him  into  cuftody  till  that  was  pro¬ 
nounced  ;  hut  I  do  not  know  whether  this  went  fo  far 
as  adlually  to  commit  him.  Mr.  Ofivald.  Did  the 
chief  juftice  order  me  into  cuftody  for  refilling  to  anfwer 
interrogatories.  Mr.  FiJJjer.  He  did,  and  I  mentioned 
that  before.  Mr.  Lewis.  Did  the  chief  juftice  fay  his 
not  anfwering  was  an  additional  contempt,  or  was 
it  the  opinion  of  the  bench  ?  Adr.  Fijher.  I  have  drawn 
thofc  words  as  coming  from  him,  and  they  conveyed 
the  idea  that  his  manner  of  refilling  was  a  ccnteir.pt. 
Mr.  Ofwald,  Difcribe  that  manner.  Mr,  Fijher.  I 
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cbferved  nothing  but  that  of  a  determined  and  refolute 
man,  determined  to  go  through  with  the  work  he  had 
undertaken,  and  I  believe  that  nothing  ecu  d  be  found 
in  the  anfwer,  that  could  be  pken  as  a  contempt,  unlefs 
it  might  be  the  quicknefs  of  the  reply  to  the  propoftion, 
before  the  chief  juf  ice  had  finilhed  what  he  was  about 
to  fay.  Mr.  OJwaU .  Did  you  obierve  that  either  of 
my  attorneys  were  infulted.  Mr.  Fijher.  It  is  dif¬ 
ficult  to  determine  what  gentlemen  confider  as  an  infult* 
I  have  fecn  the  fame  kind  of  treatment  in  that  court 
very  often  ;  there  was  a  certain  quicknefs  from  the 
court  to  the  bar,  but  never  had  any  of  my  feelings  hurt 
by  fuch  behaviour.  Mr.  Cfwald .  Was  not  the  coun- 
fel  on  the  other  fide  permitted  to  go  on  without  inter¬ 
ruption  ?  Mr.  Fijher.  It  did  not  apoear  that  he  was 
interrupted.  Mr.  Cfwald .  W as  not  the  tefimoney  on 
Saturday  taken  ex  parte  ?  Mr.  Fijher .  I  believe  it  was, 
the  motion  for  the  rule  was  taken  ex  parte  ^  and  fo 
was  the  evidence.  Mr.  Lewis.  Are  not  all  affidavits 
in  fuch  cafes,  taken  ex  parte  ?  Mr.  Fijher .  Always  fo 
far  as  my  little  practice  has  taught  me,  and  all  the 
books  that  I  have  read  fupported  the  opinion. 

Mr.  Fijher  was  permitted  to  witd.aw,  the  com¬ 
mittee  a  rote,  reported  proprefs  snd  afked  leave  to  let 
again  to-morrow  afternoon,  which  being  granted,  the 
houfe  adjourned. 

Wednesday,  Sept.  24th  1788.  A.  M. 

The  houfe  met  purfuant  to  adjournment. 

The  alien  bill  being  the  order  of  the  day,  was  pof- 
poned  in  order  to  give  place  to  the  bill  for  originating 
the  federal  gpvernment.  On  which  Mr.  Findley  rofe 
and  fated  fome  hifitation  he  had  with  refpebt  to  the 
general  principles  on  which  this  bill  was  conf  ituted,  he 
was  of  opinion  it  would  be  much  better  if  the  fate  was 
laid  out  into  eight  ele&ion  difri&s,  and  each  difribl 
to  elebl  one  member  for  the  houfe  of  reprefentatives  in 
Cofigrefs,  and  this  he  conceived  was  the  only  method 
which  under  the  new  conf  itutioii  could  any  how  an¬ 
fwer  the  purpofes  of  reprefentation,  it  was  by  this  means 
only  that  eight  men  could  have  a  particular  knowledge 
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of  the  local  and  common  intereH  of  their  conftituents 
throughout  the  hate,  fo  very  neceffary  to  enable  them 
to  purfue  thofe  ends.  He  knew  fome  gentlemen  were 
of  opinion  that  this  mode  was  not  agreeable  to  the  plan 
of  the  general  government,  but  this  matter  had  never 
been  fully  difcuffed.  It  is  true  he  had  Hated  it  on  a  for¬ 
mer  occafion  as  an  objedfion  to  the  conflitution,  that 
this  point  was  not  afeertained  with  accuracy,  which  he 
thought  it  ought  to  be,  though  for  his  own  part  he  had 
never  doubted  of  the  powers  of  the  Hate  governments 
to  do  what  they  thought  beH  in  this  matter :  And  he 
Hill  continued  to  be  of  the  fame  opinion. — As  he  con¬ 
ceived  it  almoH  impofiible  in  fo  large  a  Hate  as  Pennfyl- 
vantay  to  have  an  actual  repreferttaticn  in  Congrefs,  if 
the  whole  Hate  was  to  be  one  eledlion  didridl,  he 
could  wifh  the  principles  of  the  bill  altered,  but  he  was 
apprehenfive  the  time  of  the  houfe  was  too  nearly  ex¬ 
pired  to  mature  a  plan  cogenial  with  his  ideas,  but  he 
would  endeavour  to  di’geH  fomething  fuitable  ;  but  in 
the  mean  time  if  no  other  perfon  objected  but  himfelf 
he  was  content  to  jet  the  bill  pafs  forward  for  the  pre- 
fent.  There  was  another  reafon  alfo  which  had  con- 
Hderable  weight  with  him,  but  he  did  not  know  how 
it  affedled  them.  It  was  very  obfervable  that  lince  the 
counties  had  been  divided  into  election  diflridls  great 
frauds  and  much  chicanery  was  ufed  in  making  up  the 
returns  at  the  county  towns.  New  if  there  is  to  be 
but  one  place  where  the  returns  for  the  whole  Hate  is  to 
be  made  up,  as  it  extends  the  labour  and  trouble  of 
making  up,  fo  alfo  does  it  extend  the  opportunity  of 
cheating,  which  is  hereby  more  encouraged  and  better 
fereened.  Pradlices  of  tin's  kind  are  deHrudbve  of  the 
vital  principles  of  reprefentation,  which  it  is  the  peculiar 
duty  of  the  legiHature  to  prevent. 

Mr.  Lewis  declared  that  he  thought  it  inconhHent 
with  his  duty  to  fet  Hill  on  a  queHion  of  this  import¬ 
ance,  and  he  was  free  to  declare  that  his  ideas  were  ve¬ 
ry  different  indeed  from  thofe  expreflVd  by  the  gentle¬ 
man  from  Wejhnoreland  (Mr.  Findley  :  )  he  took  it,  that 
the  bill  before  them  went  upon  ground  Hridfly  proper 
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and  conhitutional,  and  that  the  contrary  ground  which 
was  advocated  by  that  gentleman  would  be  a  deviation 
from  the  conhitution  :  this  he  was  of  opinion  was  a 
fubjeft  of  great  importance,  and  well  worthy  of  the  at¬ 
tention  of  the  houfe.  He  took  the  principles  held  in 
the  bill  to  be  founded  in  reafon,  and  on  the  nature  of 
things,  and  he  would  proceed  to  an  enquiry  into  the 
conltrudtion  which  was  to  be  put  upon  the  words  cf 
the  conhitution,  and  now  it  correfponded  with  the  prac¬ 
tice  and  ufage  under  the  conhitution  of  this  date  :  and 
further,  he  meant  to  confider  what  were  the  r'ghts  giv¬ 
en  to  the  representatives  of  the  union.  He  could  not 
fee  much  room  for  doubt  on  this  fubjedt ;  the  words  of 
the  conhitution  are  “  The  houfe  of  rcprefentatives  fhall 
be  compofed  of  members  chofen  every  fecond  year,  by 
the  people  of  the  feveral  hates  :5’  again  “  No  perfon. 
iball  be  a  representative  who  fhall  not  have  attained  the 
age  of  twenty  five  years,  and  been  Seven  years  a  citizen 
of  the  United  States,  and  who  fhall  not,  when  eledfed, 
be  an  inhabitant  of  that  hate  in  which  he  fhall  be  cho¬ 
fen.' ”  Now  the  gentleman’s  principles  go  to  narrow 
down  the  rights  and  privileges  of  the  representative  in 
fuch  a  manner,  that  a  perfon  (hall  not  be  duly  qualified 
for  a  reprefemative  of  the  hate  of  Pennfylvanm ,  alt  ho’ 
he  has  every  requihte  mentioned  in  the  conhitution, 
behde  being  an  inhabitant  of  the  hate,  yet  he  fhall  not 
be  qualified  to  ferve  uniefs  he  is  an  inhabitant  of  that 
particular  dihridf,  or  part  of  the  hate  for  which  it  is 
propofed  to  choofe  him.  This  he  thought  was  fuffici- 
ent  for  him  to  fay  on  this  head,  he  fhould  therefore 
proceed  to  the  other. 

By  the  conhitution  it  is  ordained  that  the  reprefenta- 
ives  be  chofen  by  the  people  of  the  feveral  hates  ;  and 
not  by  the  people  of  this  or  that  dihtief  ,  or  any  fmaller 
part. — "I  he  conhitution  requires  the  reprefentative  to 
be  an  inhabitant  of  the  hate,  and  not  the  inhabitant  of 
any  particular  dihridf,  if  this  is  the  conhrudtion  in  the 
one  cafe  is  it  not  alfo  the  proper  conhrudtion  in  the 
other :  Suppofing  that  he  lived  in  the  city  of  Philadelphia , 
and  fixed  his  eye  upon  a  gentleman  redding  at  Pittfiurgh 
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at  Garlijle ,  or  any  part  of  the  hate  as  a  perfon  the  mo  ft 
noted  for  wifdom  and  virtue. — Should  he  not  be  quali¬ 
fied  to  ferve  him  under  the  words  of  the  conftitution, 
becaufe  he  does  not  refide  in  his  neighbourhood  r — He 
thought  a  lu  flic  lent  anfwer  would  be  to  fay  that  he  is 
25  years  of  age,  has  been  feven  years  a  citizen,  and  is 
now  an  inhabitant  of  the  ftate.  The  conftitution  re¬ 
quires  no  more  and  hence  he  is  capable  of  being  elected. 
But  by  whom  ?  Not  the  p  ople  of  this  or  that  particular 
dill  rid:,  but  by  the  people  at  large,  or  in  the  words  of 
the  conftitution,  by  the  people  of  the  federal Jlates .  Does 
not  the  people  of  the  feveral  counties  of  this  common¬ 
wealth  for  the  ftat£  of  Pennfylvania ,  and  does  not  the 
feveral  ftates  form  a  ftmilar  political  body,  only  on  a 
larger  fcale,  and  are  not  the  reprefentatives  upon  this 
floor  the  reprefentatives  of  their  particular  counties  f 
Or  are  they  the  reprelentatives  of  thofe  particular  dii- 
trids  into  which  a  county  for  the  convenience  of  its  in¬ 
habitants  are  divided,  and  in  which  the  member  hap¬ 
pens  to  refide,  or  which  by  its  unanimity  in  voting  has 
placed  him  oa  the  return  l  Surely  they  are  the  choice 
of  the  county  at  large,  and  lo  is  it  that  the  people  at 
large  ciiufe  for  the"  ftate  at  large,  and  the  perfon  fo 
chofen  reprefents  the  whole  ftate.  Surely  this  is  cor- 
reipondent  to  the  practice  and  ufage  of  Pennjylvaniay 
under  her  conftitution,  which  declares,  that  the  mem¬ 
bers  of  the  houfe  of  reprefentatives  (hall  be^  chofen  by 
the  freemen  of  every  city  and  county  refpedively,  and 
no  perfon  fhali  be  eledcd  unlefs  he  has  refided  in  the 
citv  or  county,  for  which  he  fhali  be  chofen,  two  years 
immediately  before  the  eledion.  I  bus  every  indi¬ 
vidual  of  a  county,  notwitftanding  his  refidence  being 
in  this  or  that  diftrid,  has  a  right  and  continually  exer- 
cifes  it,  of  voting  for  the  whole  number  of  reprefenta¬ 
tives  to  which  the  proper  county  is  entitled  tQ  by  law  *. 
y\nd  whatever  alterations  may  be  made  as  to  the  time, 
place  or  manner  of  concluding  eledions,  by  any  ad  cf 
the  iegiflaturc,  this  right  and  privilege  is  fecured  under 
b  th  confthuth  ns  to  every  citizen  of  pennfylvania . 
There  is  a  finall  variation  indeed  in  the  form  of  ex- 
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preffion  ufed  in  the  conftitution  of  Psvnfylvania ,  and 
that  of  the  United  States  ;  but  as  to  the  fubftancc,  it  is 
out  of  the  power  of  ingenuity  itfelf  to  point  out  the 
final] eft  difference.  If  the  ftate  was  divided  into  eight 
diftribts,  and  each  to  chsofe  one  member,  he  did  not 
fee  how  any  one  of  them  could  be  called  a  reprefenta- 
tive  of  Pennfylvania ,  or  how  confidence  could  be  repofed^ 
in  a  perfon  difagreeable  to  7-8ths  of  the  inhabitants  of 
the  fiate,  which  was  not  impoftibie  might  be  the  cafe. 
He  therefore  thought  with  juftice  the  idea  of  dividing  a 
ftate  into  eleclion  diftribis  was  repugnant  to  the  federal 
conftitution  :  But  he  went  further  when  perfons  fo 
chofen  fhould  meet  the  Congefs  (who  are  authorized 
to  judge  of  the  qualifications  of  their  own  memoers;  it 
might  be  urged  againft  them  individually,  that  you  are 
not  a  representative  of  Penrfylvania ,  becaufe  ycu  are 
ekbfed  by  only  one  eighth  part  of  that  ftate,  and 
for  this  reafon  your  eledficn  is  incgular  and  ought  to 
be  fet  aiide. 

He  would  add  one  other  obfervation,  which  was,  that 
although  the  citizens  at  large  were  to  choofe  eight 
members,  yet  it  did  not  follow  that  they  were  all  to  at¬ 
tend  at  one  lpot  to  execute  their  privilege. — Fie  ad¬ 
mitted  that  the  choice  might  be  improved  if  this  was 
the  cafe,  but  in  a  ftate  fo  large  as  Pennfylvaniah  was  im¬ 
practicable  ;  therefore  the  legiilature  ought  to  take  the 
next  beft  ftep  for  obtaining  the  unanimous  voice  of  the 
people,  as  to  the  eight  perfons  who  they  fhali  approve 
of  to  reprefent  them.  Upon  the  whole  he  concluded 
that  if  under  the  idea  of  directing  the  time,  place  and 
manner  of  holding  elections,  the  ftate  extending  its 
jurifdibticn  to  abridge  the  rights  of  the  citizens  by  a 
limitation  in  the  fmalleft  degree  of  the  rights  fecured  to 
the'm  by  the  conftitution,  they  might  annihilate  thofe 
rights  altogether  and  deprive  the  people  of  a  reprefenta- 
tion  in  the  new  conftitution,  which  was  the  greateft 
fecurity  they  could  have  to  affure  to  themfelves  and 
their  pofterity,  liberty  tranquility  and  happinefs. 

As  to  w  hat  the  gentleman  from  IVeJhnoreland  had  faid 
relative  to  the  frauds  occaiicned  by  dividing  counties 
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jnto  ele&i on  diftri&s,  he  had  little  to  reply,  but  fhould 
juft  remark  that  he  was  no  friend  to  thofe  regulations,  in 
the  extent  to  which  they  were  now  craned  ;  but  until 
the  election  laws  were  Amplified  and  reduced’io  a  better 
plan  than  they  were  upon  at  prefent,  he  believed  the 
members  mull  content  themfelves  to  ufe  them  as  they 
are.— [n  fhort,  he  law  nothing  from  the  ufaog  in  Penn 1 
fylvania ,  or  from  the  confutation  of  the  United  States , 
tliat  would  countenance  the  principle  which  the  gentle- 
man  advocated,  and  therefoie  wifhed  the  houfe  would 
go  on  with  the  bill. 

1  De  debate  was  juft  now  fufpended  for  a  few  minutes, 
when  Mr.  Fitzfmions  took  an  opportunity  of  reporting 
verbally  from  the  committee,  appointed  yefterday  to 
confer  with  council  on  the  cafe  of  the  Doans  and  folicit 
their  reprieve  for  fix  days  :  That  the  committee  had 
performed  the  duty  enjoined  them,  they  had  waited  on 
council  and  made  the  requeft  ordered  by  the  houfe,  but 
are  informed  that  council  have  not  thought  proper  to 
grant  the  requeft  which  they  folicited. 

Mr.  Findley  now  proceeded  to  anfwer  the  cbferva- 
tions  made  by  the  honorable  member  from  the  city 
(Mr.  M'-Lene)  and  faid  he  would  beg  the  houfe  to  take 
no  notice  of  what  had  been  argued  againft  confining 
to  the  diftridt  for  which  he  fhould  be  eledied,  becaufe 
he  did  not  contend  that  this  ought  to  be  the  cafe  ;  he 
knew  well  that  a  perfon  who  was  25  years  of  age, 
who  had  been  7  years  a  citizen,  and  who  wfas  an  in¬ 
habitant  of  the  ftate,  was  fufliciently  (at  Jeaft  under  the 
general  government)  to  be  a  reprefentative  in  Congrefs  ; 
and  therefore  all  that  had  been  advanced  on  this  bead, 
by  the  learned  gentleman,  did  not  apply.  It  was  cer^ 
tainly  in  the  recollection  of  every  member  of  the  houfe, 
that  the  practice  under  the  former  government  of  Penn- 
fyhania  did  not  oblige  a  county  to  fend  fora  member 
an  inhabitant  of  the  county.  Both  Cumberland  and 
Berks  were  frequently  reprefen  ted  by  gentleman  re¬ 
dding  in  Philadelphia  ;  and  this  in  his  opinion  was  the 
plan  which  the  general  government  feems  to  have  taken 
up. 
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But  the  new  conhitution  certainly  giycs  the  power 
to  the  hate  to  ele£t  the  reprefentatives  in  fuch  manner 
as  (hall  be  thought  proper,  until  the  general  government 
choofes  to  affume  it  to  themfelves. — in  the  convention 
of  this  hate,  it  may  be  recolleCted  that  it  was  objected  * 
that  it  ou^ht  to  have  been  more  explicitly  pointed  out, 
but  it  was  there  anfwered,  that  no  doubt  could  be  enter¬ 
tained  but  what  the  hate  had  full  power  on  tins  head* 
and  might  do  as  it  judged  convenient :  That  fuch 
hates  as  approved  of  it  might  and  would  do  it,  was  then 
agreed  upon  all  hands,  and  it  was  matter  of  admit  aticn 
that  it  was  now  oppofed. 

Indeed  if  gentlemen  could  prove  to  him  that  the 
hates  had  not  this  power  it  would  alter  his  opinion  of 
the  conhitution  very  much  :  It  would  then  appear  to 
him  that  the  legihature,  the  guardians  of  the  citizens, 
had  no  power  to  fecure  any  of  their  rights  or  privileges, 
or  prevent  their  abfoluie  ruin  : — But  he  did  not  fee 
the  conhitution  as  binding  upon  the  legihature  in  diis 
refpech,  and  therefore  he  was  not  fo  very  apprehennve 
as  he  otherwife  would  be  of  the  effects  which  it  would 
be  produ&ive  of  j — moreover  it  would  be  found  that 
his  ideas  agreed  with  feveral  hates  in  the  union  :  He 
was  well  informed  that  the  elections  in  Netv-York  and 
Majfacbufetts  were  to  be  conducted  on  thefe  principles. 
Indeed  it  feemed  to  him  the  beh  if  not  the  only  mode 
that  could  beget  a  confidence,  among  the  common  peo-  , 
pie  in  the  general  government. — He  wes  far  from 
thinking  that  his  principles  were  inexpedient  or  im¬ 
practical,  though  he  acknowledged  fome  difficulty  would 
occur  in  completing  a  fyhem  upon  the  outlines  which 
he  had  drawn,  in  fo  fliort  a  fpace  of  time  as  there  re¬ 
mained  of  the  fellion  ;  but  as  gentlemen  feemed  to  in- 
hnuate  and  argue  that  they  were  improper  and  unc«n- 
ttitutional,  he  was  determined  to  take  the  fenfe  of  the 
houfe  upon  this  point,  and  fhould  therefore  call  the  yeas 
and  nays  on  a  queftion  of  amendment. 

Mr.  M‘Lene  enumerated  fome  obfervations  which 
had  been  made  in  the  committee,  fimilar  to  tbofe  men¬ 
tioned  by  the  gentleman  who  laft  proceeded  him,  and 
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wasot  opinion  that  the  iegiftature  had  the  power  to  divide 
the  ftate  mtoekdion  diftncb,  and  that  it  would  be  the 
pradt.ce  purfued  by  AW-3W  but  he  was  well  fatis- 
fieci  upon  confidering  the  fhort  time  which  the  hcufc 
had  to  fer,  that  the  mode  pointed  out  in  this  bill,  was 
t  e  on.y  mode  by  which  the  eledion  for  reprefentatives 
could  he  held  at  prefent,  and  therefore,  though  it  was 
not  agreeable  to  his  fentiments  of  propriety,  he  fhould 
a^.ree  to  tet  the  bill  go  on  as  it  was. 

Mr.  Peters  thought  the  bill  had  been  fettled  in  the 
committee,  and  therefore  was  furprized  at  gentlemen’s 
objections,  becaufe  he  thought  it  was  generally  agreed 
~?c  fhould  go  through  without  oppofition.— 

i  trough  ne  was  clearly  of  opinion  with  his  worthy  friend 
from  the  city  (Mr.  Lewis)  that  dividing  the  date  into 
election  diftridts  was  not  agreeable  to  the  conftitution, 
yet  Jle  thought  it  a  fubjed  about  which  the  houfe  might 
freely  differ  without  nffefting  the  principles  of  the  pre¬ 
fent  bill For  it  is  clear  that  if  the  ftate  has  or  Iras  not 
a  right  to  divide  itfelf  into  diftrids,  it  has  a  ri'oht  to 
permit  the  whole  of  Pennjylvania  to  vote  for  repre¬ 
fentatives  In  the  federal  government.— If  gentlemen  are 
concerned  to  find  equivoc  l  terms  in  the  conftitution. 
Jet  them  reflect  it  is  a  human  performance,  though  for 
his  part  he  thought  them  plain  and  expreffive  enough 
there  might  be  ibine  p  rrs  which  wanted  force  explana- 
tion  and  fa  there  would  be  thought  if  all  the  wifdom 
of  al<  tne  opponents  to  the  fyftem  was  employed  in  al¬ 
tering  it,  but  (uch  is  the  lot  of  human  nature  :  How- 
ever  in  the  prelent  cafe  neither  alteration  or  explanation 
would  be  an  improvement,  becaufe  it  is  certain  that 
the  people  of  the  /} ate  have  a  right  to  chufe  reprefentatives 
jor  the  fate .  and  that  each  reprefentative  will  be  deeded 
by  a  majority  of  the  citizens. 

The  worthy  member  from  JVefmoreland  (Mr.  Find - 
■ey)  had  ftaied  an  objection  again!!  numerous  election 
iltrid. s,  which  he  alledges  hare  been  produftive  of 
frauds He  believed  the  obfervation  to  be  founded  in 

^f’nUt  what  ar§unient  is  ,his  for  increafing  ele&ion 
ditt)  ici!  on  this  occalion,  uplefs  it  be  to  introduce  ftate 
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cheating  as  well  as  county  cheating  r  But  he  thought 
that  the  nature  of  things  required  that  the  houfc  of  re- 
prefentatives  fhould  be  chofen  in  this  manner,  becaufe 
they  were  to  reprefent  the  whole  date,  and  to  attend 
to  its  general  intered  and  welfare,  and  not  that  alone 
of  a  particular  didriCt,  hence  hate  characters  (if  he 
might  be  indulged  with  the  expreffion)  ought  to  be 
fought  for,  in  dead  of  local  or  diftrict  men,  who  are  of  ufe 
only  in  the  final!  way  :  Behdes  he  afked,  to  what  incon- 
veniencies  would  a  didriCt  election  fnbjeCt  us  ?  A  man 
in  one  didriCt  might  be  chofen  a  reprefen tative,  by 
having  500  votes,  and  which  are  all  the  votes  he  has  in 
the  date,  while  the  other  candidate  might  have  400 
rn  that  diftriCt,  and  800  in  another,  and  yet  be  returned 
in  neither  ;  but  when  this  fubjeCt  comes  before  Con- 
grefs,  is  it  not  likely  they  will  determine  him  to  be  the 
reprefentative  who  has  the  larged  number  of  the  votes  of 
the  people  of  the  fate ,  and  fet  afide  the  diftriCi  judg¬ 
ment  ? 

As  to  what  gentlemen  h#d  faid  refpefting  the  conduCt 
of  other  dates  as  to  the  principles  on  which  they  mean 
to  conduCt  their  elections,  he  had  little  to  remark :  he 
had  heard  that  an  idea  of  the  kind  jud  mentioned  was 
entertained  fome  time  ago  in  the  date  of  MaffachufetU , 
but  he  was  well  informed  that  it  was  now  given  up,  be- 
caufe  it  was  at  bed  a  doubtful  point  with  its  advocates 
whether  any  date  has  a  right  to  parcel  out  the  people  of 
the  feveral  dates  into  lefler  portf  ns.  But  all  this  was 
no  argument  either  one  way  or  the  other,  dates  as  weli 
as  men  will  differ,  therefore  we  mud  think  and  aCt  for 
ourfel^es.  But  at  all  events  he  {hould  agree  to  the  bill 
as  it  dood,  unlefs  he  meant  to  do  nothing  ^for  he  could 
not  help  thinking  that  altering  it  to  the  gentleman’s 
principles  would  be  tantamount  to  doing  nothing,  ina4- 
much  as  it  would  be  impracticable  to  complete  a  bill 
founded  on  fuch  principles. 

Mr.  Findley  knew  there  were  fome  things  equivocally 
exprefled  in  the  new  conftitjtion,  and  in  this  he  was 
fupported  by  the  amendments  propofed  by  fome  of 
the  date  conventions,  that,  of  who  {hould  chufe  the 
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eledlors  was  not  clear,  but  whenever  the  legifiature 
have  the  power  of  judging,  they  ought  not  out  of  de¬ 
licacy  decide  in  their  own  favor.  This  would  operate 
with  him  to  vote  in  favor  of  that  part  of  the  bill  which 
left  the  choice  of  electors  to  the  people  at  large,  but  the 
Other  point  he  was  notfo  willing  tp  give  up;  the  gen¬ 
tleman  who  was  lafl  up  had  hated  forrte  difficulty  which 
might  refult  from  a  reprefentative  being  fent  into  Con- 
grefs  with  500  votes  :  this  might  happen  to  be  the  cafe 
but  he  did  not  think  it  necefiary  to  enter  into  st  difcuf- 
fion  or  enquiry  of  all  the  inconveniences  refulting  from 
eledling  in  the  manner  propofed  in  the  bill :  he  fhould 
not  remark  even  the  adv  ntcge  arifing  from  taking  pains, 
while  three  fourths  of  the  ftate  ate  divided  among  five 
or  fix  fets  of  men,  that  the  other  one  fourth  may  carry 
the  eje&ion  by  acting  in  concert,  and  holding  a  corref- 
pondence  with  each  other.  He  could  not  help  thinking, 
that  this  mode  of  eledling  reprefentatives  went  to  ex¬ 
tend  the  influence  of  the  general  government,  without 
taking  the  proper  care  to  conciliate  the  minds  of  the 
people,  if  it  is  meant  to  give  them  a  reprefentation  in 
Congrefs,  let  that  reprefentation  be  had  by  voting  tq 
efredt ;  for  a  man  who  has  their  confidence,  who  either 
refides  among  them,  or  is  well  known  to  them  by  the 
common  interefi  and  concern  which  he  has  with  tfiem: 
how  can  our  reprefentatives  know  what  is  proper  in  the 
exerche  of  the  internal  power  which  the  general  govern¬ 
ment  is  authorifed  to  ufe,  unlefs  they  are  po  fie  fled  of 
local  and  common,  as  well  as  general  knowledge  ?  and 
how  is  this  to  be  obtained  fo  fairly  as  by  dividing  the 
people  into ,  di  ft  rifts .  ? 

But  as  he  did  not  clefign  tooppofe  this  bill  altogether, 
he  fhould  perhaps  eventually  be  for  pafiing  it,  though 
he  could  not  help  protefting  againfr  the  principle  :  he 
hoped  tq  be  permitted  to  introduce  a  claufe  that  fhould 
confine  it  exprefsly  to  the  next  eleftion.  If  it  was  a- 
greeable  to  conciliate  upon  thefe  terms  he  fhould  add 
no  mpi;e,  for  he  believed  that  it  woufil  at  th  s  time  be 
imprafticable  to  pafs  a  kw  that  fivould  make  a  proper 
divifion  of  the  difiridls  time  enough  for  thofe  concerned 
have  due  notice. 
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Mr.  Peters  expreffed  himfelf  willing  to  meet  me  gen¬ 
tleman  on  this  ground,  but  fhould  like  to  fee  the  clause 
before  he  pledg  d  himfelf,  he  was  difpofed  tho’  to  con¬ 
cede  any  thing  in.  his  power  that  might  tend  to  introduce 


unanimity. 

Mr.  Fitzfmms  believed  it  really  very  unimportant 
what  were  the  principles  the  bill  went  upon  fo  far  as  it 
is  thought  to  relate  to  future  affe  mokes.  Could  this 
houfe  bind  their  fucceffors  by  faying  the  law  fhould  laft 
a  given  period?  certainly  every  gentleman  knew  better, 
then  to  what  purpofe  was  ail  this  argument?  He  hoped 
the  houfe  would  ccnfider  whether  the  bill  was  piopci, 
and  adapted  to  our  prefent  circumftances  ;  if  it  was,  they 
would  pafs  it,  and  leave  others  to  t lie  exeicife  Oi  then 
own  judgments. 

Mr.  M'Lene  thought  it  bed  to  go  on  with  the  law, 
and  was  of  opinion  that  the  words  cf  it  already  confin¬ 
ed  it  to  the  next  election. 

Mr.  Clymer  did  not  expert, a  fingfe  member  would 
have  given  the  bill  opposition,  becaufe  it  was  well  known 
to  every  gentleman  that  the  prefent  houfe  could  not  di- 
red-  any  other  principle  of  holding  the  election  than  was 
mentioned  in  the  bill  :  but  if  it  could,  he  fhould  op- 
pofe  any  other,  becaufe  it  was  neithei  conftitutionai  nor 
legal,  in  asmuch  as  it  would  prejudice  and  narrow  down 
the  rights  and  privileges  meant  to  be  lecured  by  the 
great  charter  or  federal  conftitution.  But  this  was  nut 
a  proper  time  for  argument,  and  he  fhould  therefore 
decline  faying  any  more,  yet  would  juft  imprefs  upon 
the  houfe  the  neceftity  there  was  of  having  the  ft  ate  of 
PennjyivatFz  well  reprefented  in  the  next  Congrefs,  and 
how  much  more  likely  a  good  and  refpe£fable  reprefen- 
tation  was  to  be  obtained  by  bemg  felecled  from  the 
(late  at  large,  and  voted  for  in  the  fame  manner,  than 
from  diftrict  elections.  Men  in  this  cafe  would  have  a 
proper  influence  in  Congrefs,  as  well  as  more  general 
knowledge  and  experience  of  things  which  in  the  prefent 
fit  nation  ©f  affairs  is  very  deferable. 

The  bill  hereupon  was  gone  through  without  further 
debate,  and  ordered  to  be  publifhed  for  con  fid  erst  ion. 
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A  refohition  for  the  purpofe  of  appointing  fenators 
to  the  federal  government  was  taken  up. 

Mr.  Kennedy  did  not  fee  any  neeeffity  for  the  prefent 
houfe  to  make  choice  of  fenators,  he  thought  there 
would  be  abundance  of  time  for  the  next  houfe  to  go 
Into  this  meafure,  as  the  meeting  of  Congrefs  was  fo 
far  diitant,  and  therefore  hoped  it  would  be  defers  ed. 

Mr.  Peters  looked  upon  this  as  a  part  of  the  great 
fubjcd  that  they  had  before,  them,  and  did  not  fee 
vvnat  reafon  there  w^s  for  transferring  a  power  to  the 
next  houie,  which  might  be  conveniently  and  laudably 
cxercifed  by  this  :  He  thought  prudence  would  dire£t 
the  houfe  not  to  defer  that  to  to-morrow  which  couid 
be  dene  to  day. 

Mr.  Clmer  added  befides  its  being  as  much  the  equal 
rigiit  of  this  as  any  other  houfe,  to  appoint  fenators, 
another  oonfideration,  which  is,  that  the  truft  rephfed 
m  thefe  gentlemen  is  important  and  efiablifhed  fra 
corffuffrable  length  of  tune,  and  therefore  it  will  be 
neceflary  that  they  fliould  have  fome  months  to  arrange 
flieir  private  affairs,  as  their  duty  might  probably  occa- 
iron  a  very  confiderabie  abfence  from  home. 

„  Mr.  M'Lcne  was  alfo  for  chufing  the  fenators  at  this 
teffion,  becaufe  he  had  a  vote  and  fhould  know  the 
men  in  whom  he  repofed  h^s  confidence,  he  might 
have  no  fuch  opportunity  if  it  Was  delayed,  and  befide 
he  mightas  a  citizen  at  the  next  election  wifh  to  put  in 
25  a  representative  the  very  man  whom  the  legiflature 
fitall  appoint  to  the  fenate,  whereby  his  vote  would  be 
thrown  aftvsy. 

Mr.  Peters  thought  the  la  ft  reafon  mentirned  by  the 
gentleman  from  Franklin  (Mr,  APLene)  was  fo  ftriking, 
that  nothing  need  be  added,  aop  he  hoped  the  houfe 
would  agree  to  appoint  fenators  on  Tuefday  next, which 
being  agreed  to 

1  he  houfe  adjourned  till  the  afternoon. 

Eidem  die.  P.  M. 

The  houfe  met  purfuant  to  adjournment,  and  re¬ 
eved  itfelf  into  a  committee  of  the  whole,  on  Col. 

*  Oswald's  memorial  Mr.  Peters  in  the  chair. 
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CoL  Proffer  was  fworn,  and  declared: — That  on  the 
23d  of  April'  iaft.  Col.  (Jfwald  called  on  me  at  my 
houfe,  and  informed  me  that  he  had  rece  ved  a  letter 
the  evening  of  the  preceeding  day,  fent  him  by  lawyer 
Lewis ;  He  w idled  me  to  undertake  the  bulinefs  for  him 
of  taking  back  fuch  meilage  as  he  fhould  fend,  and 
gave  me  a  letter  dated  the  2 3d,  in  anfwer  to  one  of  the 
2 1  ft*  delivered  to  him  from  Mr.  Lewis .  I  believe  Col** 
Ofwald  received  another  letter  of  the  24th,  -and  fent 
his  anfwer  on  the  26th ;  on  delivering  this  letter  of 
the  26th,  I  made  a  particular  requeft  of  Mr.  Lewis , 
that  he  would  ftay  as  much  as  poftibie  the  proceedings 
between  Mr.  Brown  and  Col.  Cjwald ,  as  lay  in  his 
power,  in  faff  he  gave  me  for  anfwer  that  he  would. 
Mr.  Lewis  I  fay,  gave  me  to  uhderftand  that  he  would 
do  fo,  and  that  he  wou'd  not  proceed  without  giving 
me  further  information.  I  obferved  to  Mr.  Lewis  at 
the  lame  time,  that  I  would  wait  on  Mr.  Brown  and 
endeavour  to  accommodate  to  their  mutual  fatisfa&ion, 
the  master  in  difpute  between  Col.  Ofwald  and  him. 

I  went  from  Mr.  Lewis's  to  Mr.  Brown's ,  and  Mr. 
Brown  not  being  at  home,  I  left  my  name  and  compli¬ 
ments  for  him.  In  two  days  afterwards  I  had  an  inter¬ 
view  with  him  and  mentioned  that  I  had  been  at  his 
houfe.  I  told  him  the  bulinefs  I  was  upon,  and  re- 
quefted,  if  it  was  poflible,  that  he  might  make  up  the 
matter  amicably  that  was  between  them,  and  not  fuf. 
fer  it  to  go  a  law  fuit.  Mr.  Brown  informed  me  that 
it  refted  with  Col.  Ofwald ,  that  if  he  would  publifli 
any  thing  which  Ihould  take  away  the  reproach  he  had 
unjuftly  fufFered  in  his  paper,  that  he  had  no  obje&ion. 

Mr.  Brown  and  me  had  occafion  of  meeting  three  or 
four  times,  moftly  I  think  at  my  houfe,  and  once  at 
Mr,  Seddous .  Col.  Ofwald  was  at  this  time  out  of 
town  at  Black-Pointy  or  Monmouth  county,  on  bulinefs* 
and  1  was  only  endeavouring  to  prepare  matters  againft 
ms  return  :  Some  days  after  his  return  to  remain  in  the 
city,  I  named  the  bufmefs  to  him,  that  I  had  under-, 
taken  with  Mr.  Brown  in  his  abfence.  Col.  Ofwald 
frephed  to  me  that  Brown  was  not  a  proper  perfon  for 
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him  to  accommodate  matters  with,  or  fomething  to 
that  eiTedi,  and  here  the  hufinefs  ended  as  to  myfelf. 

Col.  Ofwald  wifhed  to  know  from  Col.  Pro  cl  or  whe¬ 
ther  he  had  ever  authofife'd  him  to  make  interceflion 
lor  a  delay  or  pollponement  of  the  'writ  either  to  Mr. 
Brown  or  Mr.  Lewis!!  Col.  Proffor.  No,  he  never  di¬ 
rected  me  to  apply  either  to  Mr.  Brown  or  Mr.  Lewis , 
lave  to  carry  his  meilage  to  Mr.  Lewis ,  but  I  hoped 
what  I  was  about  would  not  be  unpjeafmg  to  Col.  Of- 
world,  if  I  could  accommodate  the  matter,  but  then  this 
was  only  a  with  of  my  own.  Mr.  Ofwald.  On  your 
mentioning  a  delire  to  accommodate  the  bufinefs,  what 
was  my  anfvver  ?  Col.  Procter .  \  ou  named  Mr.  Brown 
with  fome  epithets  that  I  hardly  think  ought  to  be  men¬ 
tioned  nowr,  but  you  teemed  determined  not  to  come  to 
any  accommodation  with  him,  and  on  this  anfwer  of 
Col.  Ofwald’ s  1  thought  it  unneceffary  to  fee  Mr.  Brown 
again  on  the  occalion.  Mr.  Ofwald.  I  want  to  afk  whe¬ 
ther  the  interference  of  Col.  Proffer  was  not  of  himfelf, 
•and  that  I  never  defired  him  to  interfere  further  than  to 
deliver  my  meOage  ?  Col.  Prcffor.  No,  never.  Mr. 
Lewis .  Do  you  remember  whether  you  fueceeded  with 
jne  in  haying  the  profecution  to  as  near  the  court  as  I 
could  ?  Col.  Proffor .  You  promifed  me  that  you  would 
inform  me  before  you  proceeded  further,  and  this  in- 
foi mation  you  gave  me  in  a  letter  of  the  iff  May.  Mr. 
Lewis.  Did  you  not  ufe  your  endeavours  afterward  to 
efFedt  a  compromife,  and  occalion  a  further  delay  of 
the  a  ebon  ?  Col.  Proffor.  I  had  no  other  interview 
with  you  on  this  fubjeef  after  the  firil  of  May  I  think. 
Mr.  Lewis ,  Did  you  not  inform  Col.  Ofwald  that  you 
had  undertaken  to  accommodate  the  matter,  and  pre¬ 
vailed  ou  the  counfel  to  hay  proceedings  in  order  to 
give  time  i  Co!.  Proffer ,  This  was  not  done  at  his 
requeft,  but  conduced  by  me  in  his  abtence,  therefore 
he  could  not  be  informed  of  the  particulars.  I  believe 
j  told  boo  that  I  found  Mr.  Lewis  very  ready  to  give 
time  for  cenfideration  on  the  Hrftrequeft.  Mr .Leui .  Do 
t»ou  rec^lledt  the  account  you  gave  of  this  tranfa&ion 
:n  the  fupreme  Court  ?  Col  Proffer .  T  faid  as  I  do 
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now,  that  I  endeavoured  without  the  knowledge  of  Col* 
Ofwald  to  accommodate  the  difference  between  Mr. 
Brown  and  him,  and  if  I  faid  otherwile  I  muft  be  mif- 
taken.  Mr.  Lewis .  Do  you  recollect  when  you  came 
to  me,  of  making  ufe  of  any  expreffions  to  this  effeCt, 
that  I  had  ferved  Col .  Ofwald  on  a  former  occafion^  and  you 
hoped  I  would  not  he  his  enemy  on  this  ?  Co \.  Profior, 
Something  of  this  kind  might  have  been  faid  at  firft, 
but  it  was  only  from  my  fincere  wifh  to  ferve  Col.  Of¬ 
wald,  Mr.  Lewis.  Do  you  recollect  faying  at  the  fu- 
preme  court  that  you  informed  Col.  Ofwald ,  that  you 
had  obtained  a  promife  from  his  adverfary  to  flay  the 
profecution?  Col.  Prottor .  I  might  have  informed  him 
of  your  wifh  to  have  the  action  (topped  as  long  as  it  was 
in  your  power,  in  order  to  effect  an  accommodation.  Mr. 
Lewis.  I  am  glad  you  recoiled!  that  circumftance.  Col. 
Proftor.  I  repeat  every  thing  1  recollect.  Mr.  Lewis . 
That  I  am  fure  you  do,  I  meant  no  reflection  fir. 

Mr.  Findley  obfervedthat  the  converfation  had  again 
become  fo  hafiy,  that  nothing  hardly  could  be  under- 
flood  3  for  his  part  it  was  impoffible  for  him  to  take 
notes.  Mr.  Lewis  had  fome  knowledge  of  the  tranf- 
aCtion,  and  only  meant  to  requeft  that  nothing  might 
be  kept  back,  which  he  was  fure  would  not  be" if  Col. 
Proftor  recollected  right. 

Mr.  Peters  thought  the  gentleman  from  Wejlmor eland 
(Mr.  Findley )  faid  truely,  that  it  was  impoffible  to  take 
notes,  but  as  the  committee  had  determined  upon  no 
rules,  it  w'as  difficult  to  fay  how  gentlemen  fhould  pro¬ 
ceed.  Mr.  Findley  did  not  know  if  any  thing  could  be 
done  to  preferve  order  but  what  might  tramel  the  bufi- 
nefs,  and  therefore  only  wiihed  that  the  members  would 
proceed  with  decency  and  deliberation. — Mr.  Mitchell 
thought  it  very  improper  for  words  to  be  put  into  the 
witnefs’s  mouth. — Mr.  Glymer .  Does  Col.  Proffor  re¬ 
coiled  whether  he  gave  Mr.  Lewis  reafon  to  believe 
that  the  requeft  of  delay  originated  with  Col.  Ofwaldy 
or  himfelf  ? — Col.  Proctor .  He  might  at  the  time  have 
understood  it  as  coming  from  myfdf.— Mr.  Lewis. 
Did  .1  tell  you  fb. 
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C(  L  Proffer.  No,  but  I  thought  you  might  under- 
flan  d  it  lb.  Mr.  Lewis.  Did  you  not  fay  that  you 
told  Col.  Qfvjald  of  its  being  agreed  to  fufpend  the 
action  i1  Mr.  Peters  obferved  that  it  was  difficult  to  as¬ 
certain  what  was  laid  by  Such  converfation  ;  but  he  be¬ 
lieved  the  witnefs  had  Said  that  he  did  not  tell  Col. 
Ofwald  of  all  that  p affect  between  him  and  Mr » Lewis* 
Col.  Proffer.  Col.  Ojwald  tells  me  that  I  mentioned 
to  him  how  ready  Mr.  Lewis  was  to  comply  with  my 
wifh.  Mr.  Lewis .  Yes,  that  I  underftood  fo  ;  but 
Mr.  chairman,  1  fhould  be  glad  to  hear  what  a  member 
juft  now  laid,  it  was  Something  about  putting  words 
into  the  witnefs’s  mouth.  I  fhould  be  glad  if  he  would 
explain  himfelf.  Mr,  Findley  declared  he  had  men¬ 
tioned  nothing  of  the  kind. — No,  added  Mr.  Lewis, 
I  know  you  did  not,  it  was  a  perfon  of  a  very  different 
charader. — After  fome  considerable  Silence  Mr.  Lewis 
afked  Col.  Proffor  if  he  remembered  how  foon  it  was 
after  the  fir  fd  o {May  that  Col.  Ofwald  returned  to  town, 
and  he  told  him  of  what  had  paffed  ?  Col.  Proffsr.  It 
was  a  confidcrable  time,  but  1  do  not  recoiled  exadiy 
how  long  ;  he  arrived  from  New-York  one  evening  and, 
if  I  recoiled  right,  fet  off  for  Baltimore  the  next  morn¬ 
ing,  whether  this  is  exadiy  the  cafe  or  not,  I  will  not 
be  pofttive  ;  but  I  remember  after  his  arrival  home  by 
the  ftage,  I  had  not  the  pleafure  of  feeing  him  before 
he  left  town,  a  thing  which  our  old  friendship  had 
rendered  cuftomary. 

Col.  Ofwald  was  now  permitted  to  withdraw,  and 
Edward  Burd ,  Efq.  was  Sworn,  and  delivered  his  tefti- 
rnony  refpeding  the  tranfadions  in  this  caufe  during  Sa¬ 
turday  the  1 2th  of  July ,  and  the  Monday  following, 
to  the  fame  purport  as  had  already  been  related  by 
Myers  Fijher .  Efq.  when  Mr.  Ofwald  requefted  to  know 
of  him  if,  when  he  refufed  to  anfwer  interrogatories,  the 
fheriff  w?as  not  ordered  to  take  him  into  cuftcdy  ? — Mr. 
Burd  replied,  that  he  had  in  the  courfeof  his  evidence 
informed  the  committee  of  this  circumftance,  though 
he  did  not  remember  that  the  court  had  formally  com¬ 
mitted  him. — Mr.  Ofwald  enquired  what  was  th$ 
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practice  of  courts  with  refpe£t  to  the  return  of  writs,  or 
whether  the  matter  was  in  court  before  the  return. — 
Mr.  Lewis  objected  to  the  queflion,  unlefs  the  com¬ 
mittee  would  go  into  a  full  enquiry  of  all  that  related  to 
the  fubjecl,  for  this  was  undoubtedly  a  queftion  of  law. 
Mr.  Findley  rather  thought  opinions  were  unneceflary 
becaufe  they  could  be  no  rule  or  guide  for  the  com¬ 
mittee. 

Mr.  Ojwald  had  taken  the  liberty  of  propofing  this 
queflion,  becaufe  Mr.  Lewis  had  extradled  a  point  of 
law  from  Mr.  Fijher  when  he  was  delivering  his  tefli- 
mony  5  he  wifhed  now  to  afk  Mr.  Burd  if  ever  he  knew 
of  any  printer  being  taken  by  attachment,  either  under 
the  proprietary  government,  or  the  prefsnt  government 
of  Pennfylvania  ?  Mr.  Burd .  I  have  not  attended  to  this 
point  very  particularly,  but  I  believe  nothing  of  this 
kind  ever  took  place  in  this  date  before  :  but  the  mode 
of  proceeding  in  England  is  certainly  by  attachment. 
Upon  the  attachment  the  party  is  brought  into  court, 
and  interrogatories  are  put  to  him,  if  he  exculpates 
himfelf  by  the  anfwers  which  he  gives  to  thole  interro¬ 
gatories,  he  is  free  from  pumfhment  for  the  contempt ; 
but  it  he  is  guilty,  and  yet  exculpates  himfelf  by  thole 
anfwers,  he  is  liable  to  be  profecuted  for  perjury.  Mr. 
Lewis .  Did  you  ever  know  of  an  inftance  of  a  printer 
advertising  the  public  on  the  merits  of  a  caufe  depend¬ 
ing  in  court,  fo  as  to  occalion  an  attachment  ? — Mr. 
Burd .  I  do  not  recoiled!  any  th  ng  of  the  kind,— No 
application  of  this  nature  has  been  made  to  the  courts 
and  if  no  fuch  application  has  been  made,  an  attach¬ 
ment  could  not  have  been  granted  or  refufed.  Col. 

w  \ 

Cfwald .  If  this  is  the  practice  in  England ,  1  fhould 
be  glad  to  know  in  what  courts,  in  the  common  law 
courts,  courts  of  chancery,  or  Star  Chamber  courts  ? 
Mr.  Burd .  I  know  of  no  fuch  com  as  a  conn  of 
Star  Chamber  now  in  exigence,  in  England  ir  his  been 
long  fince  abolifhed  ;  but  I  take  it  to  have  been  the 
practice  of  the  court  of  kings  benc\as  well  as  of  chan¬ 
cery,  111  all  which  cafes  however  appearances  may 
again  ft  the  perfon  againft  whom  the  affidavit  is*  mane, 
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there  may  be  a  number  of  extenuating  circumftances 
which,  when  made  known  to.  the  court,  in  anfwer 
to  the  interrogatories,  may  plainly  (hew  that  there  was 
no  contempt  intended,  and  it  is  for  this  purpofe  that 
interrogatories  are  propofed  in  the  procefs  by  attach¬ 
ment,  as  well  as  for  the  more  full  information  of  the 
court.  Mr.  Lewis .  Can  you  tell  if  the  court  of  com¬ 
mon  pleas,  orphans  court,  and  all  other  courts,  do  not 
exercife  this  power  ?  Mr.  Burd.  I  look  upon  it  that 
all  courts  have  a  right  to  punifh  contempt  in  this  way, 
and  in  England  this  power  is  looked  upon  as  eflentially 
neceffary  to  the  very  exifteme  of  the  courts. 

Mr.  Lewis, •  Do  not  all  the  courts  in  Pennfylvania  pu- 
nifh  by  attachment?  Mr,  Burd .  They  do  in  fome  in-, 
fiances,  but  there  was  before  the  revolution,  a  particu¬ 
lar  cafe  in  the  fupreme  court  which  {  juft  recoliedf, 
fomething  fimilar  to  the  prefent.  Mr.  Lewis.  Are  you 
in  pofiilfion  of  the  records  of  the  fupreme  court  both 
before  and  ft  nee  the  revolution,  and  do  you  know  if 
judge  Ken  fey  did  not  proceed  in  this  way  ?  Mr.*  Burd. 
Yes,  I  have  looked  over  the  records,  and  observed  that 
fuch  a  thing  was  tranfa&ed,  but  as  a  part  of  the  records 
were  loft  while  the  Britijh  were  in  pofl'eftion  of  Philadel¬ 
phia,  I  cannot  be  fo  particular  as  I  otherwife  could.  A 
writ  of  certiorari  was  iffued  to  Che  ft  s r  county,  to  remove 
an  inquifttion  of  forcible  entry  and  detainer  againft  one 
Morris ,  into  the  fupreme  court.  In  the  courfe  of  the 
proceeding  a  contempt  was  fuppofed  to  have  been  incur¬ 
red,  on  which  affidavits  appear  to  have  been  filed,  and 
the  court  proceeded  to  grant  an  attachment  againft  the 
party,  in  order  to  bring  him  in  to  anfwer  interrogato¬ 
ries.  I  have  not  looked  into  the  cafe  for  fome  time 
paft,  but  I  believe  it  was  for  a  contempt,  and  the  mode 
of  proceeding  was  certainly  by  attachment,  and  requir¬ 
ed  the  party  to  anfwer  interrogatories,  which  were  to 
be  filed  :  but  here  I  believe  the  matter  ended. 

Mr.  Lewis  repeated  very  quick  and  fucce (lively,  has 
the  orphans  court  any  mode  of  compelling  obedience 
to  their  orders  but  by  attachment?  Has  the  fupreme 

court?  Can  the  attendance  of  wimeffes  or  iuriors  be 
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©therwife  compelled  ?  Or  the  fheriff  punifhed  foi  not 
paying  over  the  cofts  in  his  hands  r  Can  an  executor 
be  compelled  to  bring  forward  and  fettle  his  accounts  ? 
To  thofe  queftions'Mr.  Burd  continued  anfwering, 
feparately  \  but  the  queflions  and  anfwers  being  de¬ 
livered  together  renders  it  difficult  to  he  pi ecife  as  to 
the  expreffions  ufed  ;  but  Mr.  Burd  made  this  general 
reply:  That  whatever  relates  to  the  civil  law  procefs, 
fuch  as  the  duties  of  executors,  adminiflrators,  he.  in 
fettling  their  accounts  in  the  orphans  court  muff  be  en-* 
forcecf  by  attachment.  Ail  contempts  of  court  are 
punifhable  in  like  manner,  Mr.  Lewis .  Did  you  ever 
hear  it  doubted  that  this  was  the  proper  mode.  Mr. 
Burd.  All  contempts  are  punifhable  by  attachment, 
but  I  have  known  an  ind lament  in  the  court  of  oyer 
and  terminer,  preferred  againft  one  Dawfon ,  who  was 
appointed  a  conftable  in  the  city  court  for  refufing  to 
ferve  in  that  office. — Mr.  Lewis.  Is  it  not  a  rule  that 
indictments  cannot  be  preferred  for  contempts  in  any 
other  court  than  that  againft  which  the  offence  is  com¬ 
mitted  :  And  as  the  orphfms  court,  the  court  of  com¬ 
mon  pleas,  and  thefupreme  court  have  no  grand  juries, 
an  indictment  cannot  be  the  proper  procefs  before  them  l 
Mr.  Burd.  No  indiChnent  can  be  found  but  by  a 
grand  jury,  and  therefore  no  court  can -punifb  a  con¬ 
tempt  by  indictment,  but  fuch  court  as  have  grand 
juries,  which  thofe  courts  mentioned  by  Mr.  Lewis 
have  not.  Mr.  Lewis .  Did  you  ever  know  that  it 
was  doubted  that  all  thofe  courts  have  the  power  to  pro¬ 
ceed  by  attachment  ?  Mr  Burd.  No  Sir,  nor  can  I  fee 
how  a  court  could  by  other  means  procure  the  at¬ 
tendance  of  witnefs  and  a  number  of  other  things 
effentially  neceffary  for  the  due  admimftration  of 
juflice. 

Col.  Ofwald. .  Do  you  recoiled:  Sir,  the  convention 
that  paffed  between  judge  Bryan  and  the  chief  juflice  ? 
Mr.  Burd.  I  have  not  yet  given  my  teftimony  of  what 
paffed  on  Tuefday  ;  but  if  the  committee  pleafes,  I  will 
proceed  to  that  part. 

Mr.  M‘Lene  wifhed  to  know  what  bail  was  given 
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tjr  on  Monthly  ?  f  o  which  Mr.  Burd  replied,  it  was 
merely  to  give  him  time  io  determine  whether  he  would 
anfwer  interrogatories  or  not. 

Mr.  Lollar  obferved  on  the  queftion  Mr.  Ofwald  had 
sliced,  whether  a  matter  was  fuppofed  to  be  in  court 
before  the  return  of  the  writ  or  not,”  that  he  thought 
it  was  improper,  but  fo  many  law  queftiens  had  now 
been  afked,  that  he  fhould  be  glad  if  the  witnefs  could 
anfwer  it  that  he  would. 

Mr.  Lewis  explained  how  it  came  that  fo  many  law 
cmeftions  were  afked,  by  obferving  that  they  were  all 
the  natural  confequence  of  Col.  Ofwald's  afking  if  ever 
M.-.  hard  knew  an  iriftance  of  a  printers  being  pro- 
ceeded  againft  by  attachment. 

Mr.  hard.  Fhe  law  fuppofes  that  all  writs  have 
been  ordered  at  the  preceeding  term  :  And  all  writs 
that  ifliie  during  the  vacation,  are  tefted  the  laft  day 
of  the  preceeding  term.  The  reafon  given  in  fupport 
of  this  practice  is,  that  all  writs  are  fuppofed  to  be 
ifFued  by  ihe  authority  of  the  court,  and  therefore  mu  ft 
bcai  teft  while  the  court  is  fitting,  and  be  returnable  the 
iirir  day  of  the  fubfequent  term. 

Mr.  Lewis.  Did  you  ever  meet  with  any  contrary 
law  until  you  faw  it  in  the  news-papers  ? — Mr.  Burd . 
I  always  undcrflood  this  to  be  the  pradlice  ?  Mr.  Lewis. 
ty.L  not  all  writs  returnable  to  the  court  from  which 
tiicy  iflue  :J  Mr.  Burd.  There  is  a  diftindtion  between 
ca;es  of  writs  bluing  out  of  the  court  ot  chancery,  and 
returnable  in  the  common  law7  courts,  and  writs  iiTuing 
fi'cni  thofe  courts,  and  returnable  in  the  fame  courts  : 
ta  the  iirft  cafe  the  caufe  cannot  appear  before  the  com- 
nion  Jaw  courts,  until  the  return  of  the  writ,  and  there¬ 
to;  e  may  not  be  fa  id  to  be  depending  there  till  fuch  re¬ 
turn,  as  the  jurifdidfion  of  the  court  is  derived  from  fuch 
mum  ;  but  where  the  w;  it  iff  .es  out  of,  and  is  re¬ 
turnable  in  the  fame  court,  in  fidtion  of  law,  it  is  de¬ 
pending  from  the  laft  day  of  the  preceding  term  ;  but 
to  real  purpofes  from  the  day  that  the  writ  was  a&ually 
iifueci,— fo  in  pleading  the  ftatute  of  limitations,  the 
limitation  will  commence  from  that  day. 
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I  did  not  expert  to  be  afked  any  queftions  on  thefe 
fuVjedls,  and  therefore  am  not  prepared  to  go  fully  into 
them.  Mr.  Lewis .  Whether  do  not  all  the  books 
iay  it  down  that  it  is  a  contempt  to  fpeak  contemptu- 
oufly  of  the  procefs  when  an  officer  comes  to  ferve  it  ? 
Mr.  Burd.  I  cannot  fay,  but  among  the  many  cafes 
of  contempts  there  may  be  fome  to  that  purpofe. 

Mr.  M^Lene.  It  is  very  hard  to  afk  the  gentleman 
what  the  books  fay,  it  muft  be  difficult  for  him  to  an- 
fwer,  for  feme  books  fay  one  thing  and  fome  another. 

Mr.  Lewis.  The  gentleman  who  (poke  lad:  mud 
have  more  reading  in  law  than  I  pretend  to,  if  he  dif- 
covers  that  the  books  contradict  each  other.  Mr.  Burd 
hoped  it  was  underftood  that  he  only  gave  his  opinion 
and  did  not  fpeak  pofitively,  what  the  law  was. 

Mr.  Burd  now  proceeded  to  relate  what  paffied  on 
Tuefday ,  July  15th,  and  in  this  he  agreed  generally 
with  thofe  who  had  gone  before  him.  Mr.  Lewis  en¬ 
quired  of  him  what  the  ufual  time  was  for  filing  interroga¬ 
tories.  Mr.  Burd  replied  four  days.  Mr.  Lewis.  What 
is  the  party  to  do  it  he  objects  to  any  of  them.  Mr. 
Burd.  He  may  refer  to  the  court,  and  except  to  any 
that  are  improper  and  have  them  ftruck  out.  Mr. 
Lewis.  May  he  not  demur  and  decline  anfwering  if 
he  has  any  doubt  of  the  propriety.  Mr.  Burd.  He 
may.  Mr.  Lewis.  Was  Mr.  Ofwald  told  of  this  cn 
his  trial.  Mr.  Burd.  I  do  not  know  ;  but  Mr.  Bank- 
fon  wanted  to  fee  the  interrogatories,  and  was  told  they 
would  be  filed  in  the  ufual  time,  and  the  court  ex- 
prefled  ve/y  clearly  that  he  was  left  at  liberty  to  anfwer 
or  not.  Upon  which  Mr.  Ofwald  abfolutely  refufed 
to  anfwer,  and  the  judge  then  pronounced  feme  nee, 
«  That  he  was  to  pay  a  fine  of  10 1.  and  be  committed 
to  the  common  jail  for  one  month. ”  I  believe  he  ad¬ 
ded,  to  the  15th  of  Augujl ;  but  this  I  looked  upon 
to  be  a  mere  calculation.  I  do  not  recoiled!  that  he 
made  ufe  of  the  word  calender,  and  I  recorded  the 
judgment  in  the  ufual  way.  There  is  a  nice  legal 
diftindlion  between  twelve  months  and  a  twelve  month, 
the  former  meaning  48  weeks  and  the  latter  a  com- 
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plete  year,  but  I  did  not  attend  to  any  thing  cf  this 
kind  cn  the  prrfent  occafion. 

Mr.  Ofwald.  Pray  did  not  the  court  aftume  dif¬ 
ferent  ground  on  Tuejday?  Mr.  Burd.  I  Pate  what 
I  conceive  to  be  the  fa 61,  and  leave  the  committee 
to  draw  the  conclufion.  On  Monday  the  court  afked 
Mr.  Ofwald  whether  he  would  anfwer  interrogatories, 
and  on  his  refufal,  the  fheriff  was  called,  and  he  was  told 
Mr.  Ofwald  was  in  his  cuftody  :  This  was  not  re¬ 
peated  on  Tuejday  ;  but  on  Monday  and  Tuejday  they  ufed 
thefe  expreflions,  “  will  you  anfwer  gratis  or  enter  into 
recognizance  to  anfwer  interrogatories.”  I  expe6ied 
that  Mr.  Ofwald  would  have  been  committed  on  Mon¬ 
day  for  refufing  to  anfwer  interrogatories,  if  it  had  not 
been  that  Mr.  Serjant  took  time  for  consideration: 
1  his  is  agreeable  to  the  pradlice  of  the  courts  in  Eng¬ 
land,  Mr.  Ofwald.  Did  not  the  chief  juftice  fay  on  my 
refufing  to  anfwer,  that  I  fhould  be  committed  un¬ 
til  I  did  ?  Mr.  Burd.  I  do  not  think  that  he  did, 
becaufe  I  did  not  look  upon  the  judgment  to  be  com¬ 
plete  on  Monday . 

Mr.  Ofwald.  On  my  refufing  to  anfwer,  did  not  the 
chief-  juftice  fay  I  was  guilty  of  repeated  contempt? 
Mr.  Burd.  I  think  he  did.  Mr.  Ofwald.  Did  not  the 
court  adopt  the  fentiments  of  Mr.  Lewis  on  Tuejday , 
which  was  that  the  court  did  not  mean  to  demand  of 
me  to  anfwer,  but  only  give  me  an  opportunity  to 
purge  myfelf.  Mr.  Burd.  The  court  was  very  precife 
in  giving  their  opinion  on  this  point,  on  Tuejday :  They 
looked  upon  it  that  they  had  full  evidence  of  the  con¬ 
tempt,  and  that  the  interrogatories  to  be  propofed  to 
Mr.  Ofwald  were  intended  merely  to  put  it  in  his 
power  to  purge  himfelf  of  the  contempt,  obferving 
that  he  might  or  he  might  not  take  this  opportunity  of 
excufing  himfelf  as  he  pleafed.  Mr.  Ofwald.  When 
Mr.  Bankfon  requefted  at  my  inftance  to  be  indulged 
in  having  the  interrogatories  reduced  to  writing,  did 
not  the  chief  juftice  fay  I  will  neither  indulge  you  nor 
your  client  ?  Mr.  Burd.  I  do  not  recoiled  that  ex~ 
preflion,  but  I  very  well  remember  that  the  chier 
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juftice  afked  him  if  he  advifed  his  client  to  make  fuch 
a  requeft  :  It  (truck  me  at  the  time  that  he  thought  it 
veiy  improper  advice  from  a  lawyer  to  his  client.  Mr. 
Lewis .  Can  you  (late  what  the  practice  is  on  thefe  oc- 
cafiorvs  ?  Mr.  Burd .  Four  days  are  allowed  for  filing 
interrogatories,  and  then  time  is  allowed  for  the  party 
to  anfwer.  Mr.  Lewis .  Whether  in  the  caufe  that  is 
now  trying  at  the  other  end  of  the  houfe  Mr.  Serjant 
had  not  two  perfons  brought  down  to  anfw'er  by  attach¬ 
ment  ?  Mr,  Burd.  He  had  in  fome  cafe,  but  I  do  not 
know  that  that  caufe  is  now  trying.  Mr.  Lewis .  In 
th*  cafe  of  the  fherifF  of  Northumberland  county,  did 
not  an  attachment  iflue  for  not  ferving  procefs.  Mr. 
Burd .  I  can  remember  well  the  party  coming  down, 
but  I  do  not  at  prefent  recollect  that  an  attachment 
iflue d .  Mr.  Lewis .  Do  you  not  recoiled!  that  it  ap¬ 
peared  upon  his  anfwering  interrogatories,  that  fuch 
was  the  ftate  of  that  part  of  the  county  that  he  could 
not  ferve  the  procefs,  whereby  he  was  acquitted  of  the 
contempt.  Mr.  Burd .  1  do  now  remember  the  circum- 
ftance  ;  it  was  in  the  cafe  of  Mr.  Antis :  Interrogatories 
were  adminiflered  and  he  extenuated  the  contempt  by 
anfwers,  and  was  difcharged  by  the  court.— -In  the  cafe 
of  the  witnefs,  who  was  attached,  it  appeared  upon  his 
anfwers  to  queftions  afked,  that  his  non-atendance  was 
owing  to  fome  inevitable  accident.  Mr.  Ofwald.  Was 
the  purgation  at  the  command  of  the  court,  or  at  the 
requeft  of  the  parties.  Mr.  Burd.  I  do  not  recoiled! 
that  there  was  any  difficulty  on  this  point;  but  the 
queftions  were  anfwered  and  the  party  excufed.  Mr. 
Ofwald.  I  wifh  to  know  if  their  cafe  was  not  a  refufal 
to  obey  the  order  of  court.  Mr.  Burd.  The  anfwers 
file  wed  that  they  did  not  refufe,  but  were  unable  to  at¬ 
tend,  owing  to  fome  unavoidable  accident. 

Mr.  Burd  was  now  permitted  to  withdraw. 

Mr.  Dallas  was  called  in  and  fworn  and  delivered  a 
narrative  of  the  whole  proceeding  in  this  cafe,  begining 
with  the  motion  on  Monday  and  concluding  with  the 
fcntence  of  the  court  on  Tuefday  ;  Throughout  the 
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whole  bis  teflimony  generally  agreed  with  that  o f  Myers 
Fijber ,  Efq. 

Doctor  Hutchinfon  having  affirmed,  repeated  the  nar- 
iative  from  Alonday  morning,  when  he  came  into  court 
about  a  quaiter  before  ic,  with  judge  Bryan  till  the 
dole  of  the  bufinefs.  “  On  the  13th  of  Auguji,  adds 
the  Do  dor,  I  was  informed  that  council  had  remitted 
Col.  Of'jwald  s  hue,  and  being  at  the  date  houfe  about 
noon,  i  faw  a  number  of  the  gentlemen  of  the  law, 
vvn  >  obferved  that  ic  was  iomething  extraordinary  that 
v.ol.  OJzvald  was  not  out  of  jail;  and  iomebody  re¬ 
marked  that  he  had  underhood,  that  Col.  Ofwald  was 
i crapulous  about  paying  his  fine;  but  it  was  replied 
taat  that  could  not  be  the  reaton  of  his  continuing  in, 
p?  don,  becaufe  the  fine  was  remitted  by  council.  I  ob- 
iet  ved  to  them  that  the  determination  of  the  court  was 
that  he  fhould  remain  in  court  till  the  15th  of  Auguft. 
Tiny  informed  me  that  the  record  of  the  fentence  was 
one  mon  h,  and  tnat  a  month  inlaw  was  a  lunar  month, 
confiff  ng  of  28  days.  I  told  them  that  this  was  a  cir— 
cu mllance  of  which  I  was  ignorant,  and  perhaps  Col. 
Ofwald  was  the  fame,  I  would  therefore  go  to  the  goal 
and  .inform  him  of  ir. — I  went  accordingly,  but  found 
Col,  r f wold  was  already  made  acquainted  with  it,  and 
ivn .  Reynolds  was  gone  down  to  thechiefjuh.ee  to  en¬ 
quire  v;hether  he  might  permit  Col.  Cjwald  to  go  at 
luge.  In  about  half  an  hour,  or  perhaps  three  quarters 
after  became  to  jail  Mr.  Reynolds  returned  and  told 
Col.  QJivald  tnat  he  had  been  with  the  chief  juhice,  that 
he  was  lorry  he  muh  ke;  p  him  a  little  longer,  and  that 
he  mihl  keep  him  till  briday  morning  the  15th  of  Au- 
gujh  Dn  this  .Col.  Ojivald  called  Mr.  Fox  and  myfelf, 
and  demanded  his  liberty  of  Mr.  Reynolds  in  a  formal 
manner,  he.  requehed  us  to  notice  the  demand  and  the 
reply.  He  demanded  his  liberty,  declaring  at  the  fame 
time,  that  he  underhood  the  fentence  of  the  court  had 
expired  :  That  although  a  calender  month  had  not 
elapfed  hnce  his  confinement,  a  lunar  month  had  : 
That  a  month  which  was  mentioned  in  the-record  of 
toe  court  was  28  days ;  and  in  faff  he  had  been  con^ 
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lined  one  day  more  than  the  fentence  required  ;  but  as 
lie  could  not  pay  his  fine  he  had  fa  id  nothing  about 
it  until  he  was  certified  that  council  had  remitted  it. 
Mr.  Reynolds  laid  that  he  hoped  Col.  Oj'wald  had  no 
fault  to  find  with  him  or  his  treatment,  and  was  lorry 
that  he  could  not  permit  him  to  have  his  liberty:  He 
had  been  with  the  chief  juftice,  who  told  him  he  could 
not  be  liberated  until  Friday  morning  :  Tnat  the  len¬ 
ience  of  the  court  was  for  one  calendar  month,  and  that 
the  record  was  wrong.  Col.  Ofivald  acknowledged 
Capt.  Reynolds's  knindnefs,  for  which  he  was  obliged 
to  him,  but  he  added  that  he  would  not  be  a  pri Toner 
voluntarily.  After  this  Dofior  Hutchinjon  left  the  goal, 
and  knew  nothing  moie  than  had  b*en  fully  Hated  by 
the  other  evidences. 

Mr  Fox  was  fworn,  and  related  the  fame  as  is  listed 
in  the  o  her  fa"t  of  the  evidence;  corroborating  particu¬ 
larly  what  palled  at  the  goal,  as  juft  mentioned  by 
Do, dor  Hutchinjon  ;  with  this  addition,  that  previous  to 
Col.  Ofzualds  making  a  demand  of  his  liberty,  the  bill 
of  coits  and  jailors  fees  was  difeharged,  fo  that  the  de¬ 
tention  could  not  be  on  this  account. 

Mr.  Reynolds  was  fworn,  and  declared  that  on  the 
1 5th  of  y he  happened  to  go  into  court  and  be 
there  at  the  time  the  fsntenee  was  palled.  I  think  it 
was  about  12  o’clock.  I  took  down,  the  fentence,  and 
on  my  return  entered  it  upon  my  docket  at  the  goal, 
as  I  ufually  do,  I  entered  it  t here  that  he  was  to  pay 
a  fine  of  10I,  and  be  imprifoned  for  one  month,  a 
calendar  month,  until  the  15th  of  Augufl :  And  more¬ 
over  to  pay  the  cods  of  proftcution,  and  be  in  the 
fherifPs  cuftody  until  it  was  difeharged.  On  the  13th 
of  Augujl  Col.  Ofwald  applied  tome,  about  the  time 
that  the  month  by  his  calculation  expirrd,  and  pro¬ 
duced  a  paper  certifying  that  his  fine  had  been  remitted, 
by  council,  and  afked  me  if  he  might  be  difeharged. 
I  told  him  I  thought  not  .*  That  his  fentence  was  lor 
a  calendar  month,  and  I  had  entered  it  fo  on  my  docket. 
Col.  Ofwald  anfwered  me  that  his  month  was  expired, 
and  had  a  law  book  in  his  hand  v/hich  he  (hewed  him, 
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fetting  forth  that  28  days  was  called  a  month.  I  an- 
fwered  him  that  this  was  a  lunar  month,  but  a  calendar 
month  was  the  time  expreffed  in  the  fentence.  Col. 
Ofivald  then  afked  me  if  this  wont  do,  and  handed  me 
a  copy  of  a  record  from  the  fupreme  court.  It  was 
expreffed  in  that  record  that  his  imprifonment  was  for 
a  month.  I  told  Col.  Ofwald  that  I  fhould  be  ex¬ 
tremely  forry  to  keep  him  after  his  time  expired  :  That 
if  he  would  give  me  the  record  I  would  wait  on  the 
chief  juflice  about  it,  as  I  was  going  about  fome  other 
bufinefs  there,  which  he  did  \  and  when  I  came  to  the 
<rhief  juflice’s  i  happened  to  find  him  at  home,  and 
afked  him  if  Col.  Ofwald  might  not  be  difcharged,  that 
be  infilled  upon  it,  as  his  month  expired  this  day. 
alfo  fhewed  the  record  to  the  chief  juflice,  who  read  it 
and  faid  I  find  it  is  not  fo  expreffed  here  as  the  fentence 
was  pronounced,  for  it  was  for  a  calendar  month.  Yet 
I  wifh  you  would  difcharge  Col.  Ofwald  on  the  15th 
in  the  morning.  I  returned  back  to  the  jail  upon  what 
the  chief  juflice  faid,  and  related  it  to  Col.  Ofwald , 
that  the  chief  juflice  faid  that  the  fentence  was  fora 
calendar  month,  arid  wifhed  him  to  be  difcharged  on 
the  15th  in  the  morning. — Col.  Ofwald  then  repeated 
that  “  he  is  right  the  chief  juflice  did  fay  a  calendar 
month,  but  here  is  the  record,  it  fays  only  one  month.” 
I  canriot  tell  how  long  it  was  after  ]  received  a  letter 
from  the  chief  juflice.  1  do  not  know  that  he  followed 
me  up  to  the  jail,  but  I  was  {landing  at  the  door  and 
the  chief  juflice  beckoned  to  me  to  come  over  to  the 
flare  houfe  wall.  He  faid  he  had  thought  of  Col.  Of¬ 
wald' 5  cafe  fince  I  left  him  ;  that  he  thought  it  hard  that 
he  fhould  flay  any  longer  than  this  day,  and  for  this 
reafon  he  bad  written  a  letter  and  was  looking  out  for 
fomebody  to  carry  it  to  the  fheriff  or  me,  but  as  he 
was  going  to  the  date  houfe  on  fome  bufinefs  and  faw 
me  handing  here,  he  would  deliver  it  himfelf,  it  being 
directed  to  either  the  fheriff  or  me.  I  immediately 
told  Col.  Ofwald  after  reading  the  letter  that  there  was 
a  difcharge  for  him,  and  he  was  at  liberty  to  go  when¬ 
ever  he  pie  a  fed.  I  read  the  letter  to  him  and  he  faw 
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alfo,  and  I  believe  it  is  nearly  or  quite  the  fame  words 
as  is  publifhed.  Col.  Ofwald  and  Tome  of  his  friends 
were  there  together,  and  they  went  away  together.  I 
imagine  it  was  about  two  o’ciock  :  I  know  there  was 
but  a  trifle  of  time  from  my  return  from  the  chief 
juftice  until  he  was  difchargtd,  it  cou!d  not  exceed  an 
hour.  Mr*  Lewis .  How  long  was  it  before  the  chief 
juftice  called  upon  you,  after  you  had  left  him  ?  Mr. 
Reynolds .  About  half  an  hour.  Mr.  Lewis .  Where  is 
that  record  cf  the  court  which  you  fhewed  to  the  chief 
juftice  ?  Mr.  Reynolds .  I  returned  it  to  Col.  Ofwald. 
Mr.  McDowell .  Pleafe  repeat  what  the  chief  juftice  faid 
when  you  fhewed  him  the  record  ?  Mr.  Reynolds .  He 
faid  that  the  fentence  was  for  a  calendar  month,  but  he 
faw  it  was  not  fo  expreffed  there,  and  that  I  fhouid  dif- 
charge  him  e  irly  in  the  morning  of  the  15th,  in  order 
to  prevent  any  complaints  being  made.  And  I  did  think 
by  his  countenance  th  it  he  was  pleafed  that  the  record 
was  fo,  and  that  he  fhouid  be  difeharged  as  foon  as  pof- 
fible  on  the  15th  in  the  morning. 

Mr.  Lewis.  Was  the  record  feal  with  the  official 
fea),  or  in  Mr.  Burd? s  hand-writing?  Mr.  Reynolds. 
No,  it  was  Mr.  Burd’s  clerk.  Mr.  Ofwald.  It  is  the 
very  record  on  your  table.  Mr.  Reynolds  looked  at  it 
and  declared  it  to  be  the  fame. 

Mr.  Kennedy  wifhed  to  afk  Mr.  Fox ,  if  he  was  not 
gone,  how  long  it  might  be  from  the  time  Col.  Ofwald 
demanded  his  liberty  until  he  w  as  liberated.  Mr.  Fox 
appeared  and  anfwered,  that  he  was  not  at  the  gaol  at 
the  time  Col.  Ofwald  was  liberated,  but  that  when  he 
was  up  about  feventh  or  eighth  ftreet,  he  turned  round 
and  faw  the  chief  juftice  coming  along  by  the  hate  houte 
wall,  and  if  he  gave  Mr.  Reynolds  the  letter  at  that  time 
it  could  not  be  more  than  half  an  hour,  becaufe  Col. 
Ofwald  did  make  a  formal  demand  of  his  liberty  before 
Capt.  Reynolds  returned  from  the  chief  juftice. 

Mr.  Kimble ,  afnfhmt  fheriff,  was  called  in  to  afeer- 
tain  the  time  at  whieh  he  ferved  Col.  Ofwald  with  a  co¬ 
py  of  the  rule  to  fhew  caufe,  which  he  fwore  to  be  on 
Saturday  afternoon  about  <5  or  7  o’clock. 
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The  committee  arofe  and  requeued  leave  to  fit  again 
to-morrow  afternoon,  which  being  granted, 

The  houfe  adjourned  until  to-morrow. 

Thursday,  September  25  th,  1788.  * 

i  he  houfe  met  purfuant  to  adjournment. 

Petitions  from  Mr.  Galbraith .  Perry ,  Bn  Jon ,  FTeit- 
‘zely  Jones ,  Thomfon  and  Tilton ,  praying  for  the  office  of 
recorder,  &c.  for  the  new  county  of  Alligany . 

7  he  wardens  port-bill  was  confidered  and  postponed. 

Mr.  ATLene  wifhed  to  fee  expunged  from  the  mi¬ 
nutes  of  the  houfe,  the  note  refpedling  the  appointment 
of  the  committee  who  waited  on  council  to  foiled  a  ref- 
pi  te  for  the  Doans. 

Mr.  Fitzjmons  was  fo  far  from  having  the  minute  e- 
rafed,  that  he  was  on  the  contrary  inclined  to  think  of 
fome  refolution  by  which  the  refufal  of  council  to  com¬ 
ply  with  the  folicitation  of  the  houfe,  for  a  refpite  for 
three  or  four,  or  fix  days,  for  thofe  two  unfortunate 
wretches :  but  lie  did  not  wifh  to  promote  a  fpirit  of  a- 
crimony,  and  therefore  (hould  decline  it,  though  he 
could  not  help  thinking  but  what  council  ought,  as  a 
mark  of  refpedt,  to  have  complied  with  fo  trifling  a  fa¬ 
vor,  when  they  knew  that  the  houfe  might  ferioufly  de¬ 
ft  rc  to  have  a  little  time  for  conftdering  their  cafe. 

Mr,  ATLene  did  not  perftlT  if  any  gentleman  objected 

Mr.  Lollat  thought  the  treatment  which  the  houfe 
received  was  not  extraordinary  :  he  recoiledfed  an  at¬ 
tempt  of  this  kind  before,  which  was  defeated  in  a  ft- 
inilar  manner. 

The  houfe  after  appointing  days  for  conftdering  the 
vendue-bill,  the  tax-bill,  and  one  for  dividing  Cumber¬ 
land  county,  adjourned. 

Eodcm  Die ,  P.  M. 

The  houfe  met,  and  went  into  a  committee  of  the 
whole  on  Col.  Oswald's  memorial. 

Thomas  Lloyd  was  fworn,  and  obferving  that  he  agreed 
with  what  Adyers  Fiflier,  Efq.  and  Mr.  Dallas  had  re¬ 
lated  refpedling  the  tranfadlion  s  on  Monday ,  proceeded 
with  the  leave  of  the  committee,  to  read  the  following, 
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which  he  had  taken  down  at  the  time  of  the  trial  on 

Tuefday : 

“  Mr,  Bankfon .  May  it  pleafe  your  honors :  In  con* 
fcquence  of  your  order  of  yefterday,  and  in  order  to 
releafe  his  bail,  Mr.  Ojwald  now  appears  before  the 
court.  The  delicacy  of  Mr.  Scrjanf s  fituation,  he  hav¬ 
ing  loft  his  mother  this  morning,  prevents  him  from 
attending  to  the  buftnefs  of  his  client,  and  I  am  requelt- 
ed  to  pay  that  attention  which  he  would  have  been  glad 
to  have  done  if  the  circumftance  mentioned  had  not 
intervened.  The  court  will  therefore  be  pleafed  to  con- 
fider  this  as  his  apology. 

46  By  the  order  and  direction  of  this  court,  Mr.  Of 
vuald  having  been  precluded  from  what  he  conceived  to 
be  his  undeniable  privilege,  I  mean  the  right  of  trial 
by  jury,  that  point  being  yefterday  determined  againft: 
him  by  the  court,  we  intend  to  fay  nothing  upon  it. 
He  comes  now  to  determine  your  honors  on  the  point, 
for  which  time  was  yefterday  allowed  him,  namely, — 
to  know  if  he  will  anfwer  on  oath  to  fuch  interrogato- 
ries  as  fhall  be  put  to  him — To  this  queftion  he  gives 
this  anfwer;  that  if  he  was  inclined  to  anfwer  fuch  nter 
rogatories  on  oath  he  ought  firft  to  be  furnifhcd  with 
them  in  writing.  Mr.  McKean.  Did  you  advife  him 
to  this  anfwer.  Mr.  Bankfon.  No  Sir.  Mr.  McKean. 
I  thought  fo,  then  what  purpofe  does  your  remarks  lead 
to,  the  contempt  of  the  court  was  unanimoufty  decided 
by  the  bench  yefterday,  and  we  only  now  want  to  know 
if  he  means  to  purge  himfelf  of  the  contempt  by  an- 
ftvering  gratis,  or  entering  into  recognizance  to  anfwer 
interrogatories.  Mr.  Bankfon .  I  am  now  authorized  by 
him  to  declare  that  he  wont  anfwer  to  any  interroga¬ 
tories  whatever,  and  the  laft  queftion  which  I  have  to 
fubmit  is  whether  the  court  will  admit  him  to  bail :  Up¬ 
on  which  the  chief  juftice  replied,  that  this  was  deter¬ 
mined  againft  already;  then  added  Mr.  Bankfon ,  if  the 
court  have  already  determined  I  may  fet  down  :  If  you 
have  nothing  more  to  fay  to  the  purpofe,  replied  the 
chief  juftice,  you  may  fet  down. 

MU  Lewis ,  I  fhouli  not  have  troubled  your  honors 
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again  on  this  occafion,  had  not  a  matter  which  I  con¬ 
ceived  to  be  of  importance  been  greatly  miftated  out  of 
doors.  It  has  been  fa  id  and  the  observations  of  Mr. 
Ofwald' s  council  might  have  lead  to  it,  that  he  was  called 
upon  in  an  unconffitutional  manner  to  anfwer  interroga¬ 
tories,  whereby  he  might  convi<ff  himfclf.  The  chief 
in  dice  faid  that  fuch  fentiments  mud  originate  in  vice 
or  ignorance.  But  it  is  no  fuch  thing,  added  Mr.  Lewis , 
for  although  the  contempt  of  the  court  has  been  proved 
by  didntereded  witneffes  ;  yet  he  has  offered  an  oppor¬ 
tunity  of  purging  and  clearing  hlmfelf  by  his  own  oath, 
and  if  a  thoufand  witneffes  had  proved  the  contempt,  he 
may  by  this  means  exculpate  himfelf. 

Mr,  M'Kean .  The  contempt  of  the  court  is  deter¬ 
mined  upon  ;  but  if  Mr.  Ofwald  will  deny  upon  his 
oath  that  he  is  the  author  or  printer  and  publifher  of 
the  piece  printed  in  the  independent  gazetteer,  which 
was  adjudged  a  contempt,  he  has  it  in  his  power  to 
purge  himfelf,  or  he  has  it  in  his  eletSlion  to  acknow¬ 
ledge  the  contempt  and  abide  by  the  judgment  of  the 
court. 

Mr.  Ofwald  faid  he  would  anfwer  no  interrogatories, 
but  declared  that  he  never  meant  a  contempt  of  court. 

Mr.  Lewis  hereupon  prayed  that  the  rule  might  be 
made  abfolute,  but  he  being  prefent  the  court  might 
proceed  to  determine  without  iffuing  an  attachment. 

Mr.  McKean  made  fome  obfervations  relative  to  the 
court  never  fending  an  attachment,  but  a  tip-ftaff  to 
bring  the  party  into  court. 

Mr.  Bryan.  I  (hall  juft  obferve  that  I  was  not  here 
when  the  complaint  was  made,  nor  when  the  arguments 
were  heard,  and  therefore  I  look  upon  myfelf  incom¬ 
petent  to  take  any  part  in  the  matter.  Mr.  Lewis  of¬ 
fered  to  (hew  the  ground  on  which  he  had  moved  for 
the  rule  to  fhew  caufe. 

Mr.  Bryan .  Can  any  gentleman  repeat  the  arguments 
that  were  ufed  on  <he  occafion. 

Mr.  Loewis.  I  had  not  penetration  enough  to  under- 
(land  them  all,  but  I  think  a  claufe  in  the  conftitution 
was  urged  to  fhew  the  court  had  not  the  power  t« 
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punifh  contempts  by  attachment,  and  they  alfo  con¬ 
tended  for  a  tryal  by  jury  in  the  cafe  of  contempts  of  the 
court,  and  I  underllood  that  they  meant  that  under  the 
conftitution  of  Pennfylvania  the  court  had  no  power  to 
puniih  for  a  refufai  to  anfwer  interrogatories. 

Mr.  Bryan  declined  entering  into  the  bufinefs  unlefs 
he  could  hear  all  the  proceedings. 

Mr.  Lewis  now  dated  the  contempt  of  which  he  com¬ 
plained,  being  a  publication  in  the  paper  of  the  id  of 
July,  on  a  caufe  then  depending  in  the  fupreme  court, 
wherein  he  (Col.  Ofwald)  was  defendant,  tending  to 
prejudice  the  public  mind  againd  the  judgment  of  the 
judges  :  He  here  proceeded  through  the  whole  of  Mon¬ 
day's  proceedings,  read  the  feveral  papers  alluded  to  by 
Mr.  Brown  in  his  action  againd  Mr.  Ofwald ,  and 
brought  forward  Mr.  Martin  to  prove  the  purchafe  of 
the  paper  of  the  fird  oiJuU  at  Col.  Ofwald' s  printing- 
office,  which  was  the  caufe  of  the  a&ion. 

Concluding  that  the  fact  had  been  edablifhed  beyond 
a  doubt,  which  he  knew  to  be  incumbent  upon  him, 
becaufe  we  knew,  added  he,  we  were  not  to  make  him 
accufe  himfelf:  But  having  fixed  the  guilt  upon  him 
by  the  teftimony  now  repeated,  he  has  it  left  in  his 
power  to  purge  himfelf  by  anfwering  interrogatories 
gratis,  or  entering  into  recognizance  fo  to  do.  If  he 
choofes  to  do  this  he  has  it  in  his  power,  it  is  a  privi¬ 
lege  the  law  allows  him,  but  it  is  not  required  of  him 
by  any  perfon  whatfoever. 

Having  now  pointed  out  the  ground  on  which  the 
prefent  profecution  reds,  he  prayed  the  judgment  of  the 
court. 

Mr.  judge  Bryan  having  heard  this,  declined  giving 
his  judgment,  declaring  though  at  the  fame  time  that 
he  believed  no  perfon  could  look  upon  him  as  the  fa¬ 
vourer  of  libel? ,  for  he  had  been  much  abufed  in  many 
publications,  but  all  of  which  gave  him  little  concern. 

Mr.  Page  was  brought  to  prove  the  time  when  the 
writ  idued  from  Mr.  Surd's  office  j  after  which  Mr. 
Bankfon  fubmitted  the  propriety  when  fo  little  time  had 
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been  allowed  of  entering  immediately  upon  judgment 
and  fen  ten ce. 

.  HI  Ke  (in,  E»  Cfzvald  it  has  been  thought  pro¬ 
per  to  purge  you  by  way  of  attachment,  for  a  contempt 
ot  tnis  court.  The  judges  have  unanimoufly  deter¬ 
mined  that  tue  publication  or  the  firft  o f^july  is  a  con¬ 
tempt,  it  was  a  point  which  they  had  no  doubt  about* 
There  was  fome  difficulty  whether  you  fhould  be 
pom  died  in  a  fummary  manner  for  that  contempt ;  but 
mis  court  as  well  as  all  other  fuperior  courts  in  Eng¬ 
land  and  Pennsylvania ,  both  before  and  fince  the  revo¬ 
lution  have  had  this 'power,  and  it  is  thought  that  no 
court  could  exift  without  fuch  power  ;  that  if  they  could 
not  redrefs  the  contempt  done  to  themfelves,  the  courts 
of  juftice  mud  be  fufpended,  and  would  become  con¬ 
temptible  indeed.  W e  find  too  that  this  mode  of  punifh- 
mmt  is  as  ancient  as  the  Jew  itfelf,  becaufe  no  time 
can  be  afcertained  when  the  practice  began,  nor  can 
any  time  be  difcovered  when  this  power  did  not  exift, 
or  when  it  ceafes  to  exift,  therefore  when  we  can  find 
neither  beginning  nor  ending  to  any  legal  cuffom,  it  is 
to  be  prefumed  co-exiftent  with  the  courts  themftlves, 
and  all  the  beft  authorities  favour  this  opinion  :  So  that 
the  court  have  no  doubt  of  the  propriety  of  proceeding 
by  a  fummary  mode. 

Lut  if  after  this  you  had  thought  proper  to  take  the 
means  held  out  for  clearing  yourfelf  by  anfwering  in¬ 
terrogatories  gratis,  or  entering  into  recognizance  fo  to 
do  you  might  have  done  it;  but  as  you  have  refufed, 
it  remains  only  that  the  court  fhould  proceed  to  pro¬ 
nounce  fentence. 

I  he  court  have  been  informed  of  your  circumftances 
and  have  heard  and  feen  your  behaviour  ;  'and  though 
on  the  one  hand  I  believe  your  circumftances  are  fmalf, 
yet  on  the  other  your  offence  is  great :  Upon  the  whole 
we  haveconfidered  whether  you  fhould  yield  to  the  law 
or  the  law  yield  to  you,  but  after  mature  deliberation 
we  have  determined  that  you  fhould  yield  to  the  law? 
and  do  fentence  you  to  pay  a  fine  of  io  1.  to  the  com- 
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mon  wealth,  and  to  be  imprifoned  for  one  month,  and 

afterward  until  your  fine  is  paid.  . 

Alter  having  concluded  this  relation  Mr.  'Lewis  afked 
feveral  queftions  of  7.  Lloyd ,  relative  to  the  difference 
between  his  relation  of  the  matter  and  what  had  been 

depofed  dy  Mr.  Bank  [on.  v. 

Mr.  George  Eddy  was  called  in  and  fworn  :  he  related 

the  fame  facts  with  the  others,  without  any  material 
difference. 

Mr.  Cbaloner  being  fworn,  corroborated  the  evidence 
of  Myers  Fifker,  Efq.  and  T.  Lloyd ,  by  declaring  they 
were  accurate,  and  on  being  aiked  by  Mr.  Lewis  if  Mi. 
Bankforis  teftunony  was  accurate,  hp  anfwered  no,  Mr. 
Bankfon  was  miftaken  in  feveral  things  which  he  (Mr. 
Chaloner)  had  remarked  to  thofe  who  were  near  him  at 
the  time. 

Mr.  Ifrael  Ijrael  related  in  a  fufeient  manner,  all  the 
fadis  and  circumffances  of  the  trial,  as  affirmed  by 
Myers  Fifhcr ,  Efquire. 

Mr.  Jofeph  Rice  being  fworn,  declared  that  he  went 
out  of  town  early  on  Saturday  morning  with  Col.  Of- 
wald ,  with  a  party  of  pleafure,  that  Mr.  Bankfon  joined 
the  company  in  the  afternoon  at  Province- Ijiand,  and 
after  he  had  been  with  us  fome  time  Mr.  Bankjon  afked 
Col.  Ofwald  if  he  had  heard  of  his  being  cited  to  appear 
at  comt  on  Monday  (os  a  contempt.  Col.  Ofwald.  en¬ 
quired  what  it  could  be  for,  and  Mr.  Bankfon  faid  it 
was  fomething  between  Mr,  Broivn  and  him  that  he 
had  lately  publifhed.  Col.  Ofwald  ( aid,  he  did  not  know 
any  thing  that  lie  had  done  could  be  conffrued  into  a 
contempt  of  the  court,  he  was  certain  that  he  had  no 
fuch  intention  in  any  thing  he  had  publithed  As  I 
came  home  in  the  chair  with  Co \,  Ofwald  he  repeatedly 
mentioned  that  he  fufpe&ed  it  was  iomething  clfe  for 
which  he  was  fued,  becaufe  he  could  not  conceive  how 
a  publication  could  be  conffrued  into  a  contempt,  when 
no  fuch  thing  was  exprefled  or  intended.  Mr.  Rice  pro¬ 
ceeded  to  narrate  the  tranfadlionsof  the  court  fimilar  to 
what  was  already  proved  by  the  former  witneffes. 

Mr.  Thomas  was  brought  forward  to  prove  that  the 
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chier  juftice  faid  to  Mr.  Bankjon  on  Tuefday ,  that  they 
end  not  want  to  hear  any  more  of  his  foolifh  fpeeches; 
Mr.  Thomas  thought  the  chief  juftice  faid  either  fooliJI) 
but  was  not  certain  of  the  particular  expie^Tion. 

M r.  rfwald  wifhed  to  have  Mr.  Dallas  called  to  aik 
a  queftion,  viz.  whether  he  did  not  declare  to  the  court 
tnat  he  meant  no  infult.  Mr.  Dallas  anfwered  that  he 
remembered  perfectly  well  to  hear  Col.  OJwald  ay  that 
he  did  not  mean  a  contempt  by  that  publication,  but 

could  not  determine  whether  the  court  heard  him  or 
not. 

Mr.  Cfwald  now  wifhed  to  have  Myers  Fijher ,  Efq. 
called  to  know  if  in  the  courfe  of  his  practice  he  had 
ever  known  a  printer  profecuted  and  purfued  in  the 
manner  he  was  for  a  conftrudtive  contempt.  Mr, 
&tjf?ei .  I  never  knew  any  infiance  in  Pewijyl vama  of 
a  printer  being  punifhed  on  a  fimilar  occafion.  Mr, 
Lewis  requeued  to  know  if  Mr.  Fijher  thought  this  a 
conftrucl  ve  contempt,  for  he  did  not  fee  how  he  would 
anfwer  Mr.  (JwalcFs  queftion  without  anfwering  this  ? 
Mr.  Fijher  replied  that  he  had  not  faid  what  his  opinion 
was,  but  only  that  he  did  not  recoiled!  any  printer  bein^r 
punifhed  in  P ennfylvania  in  this  manner.  Mr.  Lewis . 
Did  you  ever  know  a  printer  in  P "ennfylvania  refledl  on 
a  court  of  juftice  in  fnch  a  manner  or  go  into  the  merits 
of  a  caufe  in  order  to  prejudice  the  public  mind  in  their 
own  favour  ?  Mr.  Fijher .  I  have  fecn  a  number  cf 
pieces  refledling  on  the  judges  in  the  public  prints,  but 
f.  do  not  know  that  they  had  any  particular  relation  to 
to  any  caufe  before  the  court.  I  never  knew  a  cafe 
fimilar  to  theprefent,  but  I  recoiled  when  I  was  of 
counfel  for  a  gentleman  who  had  a  caufe  before  the  court, 
and  who  was  about  to  publiih  a  bare  (late  of  his  cafe 
without  argument,  that  I  advifed  him  not  to  do  it  ;  in 
confequence  of  which  advice  the  publication  did  not  go 
abroad,  there  was  only  a  few  copies  diftributed  to  his 
friends  and  counfel,  but  care  was  taken  to  prevent  the 
ad  verfary  from  any  knowledge  of  the  tranfaefien,  be- 
caufe  I  conceived  it  very  improper  to  publifh  any  thing 
relating  to  a  caufe  whilft  it  was  depending  before  a  court 
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©f  juftice.  Mr.  Lewis .  Pray  why  did  you  deem  it  im¬ 


proper.  Mr.  Fiber.  Recaufe  I  conceived  that  if  he 
was  not  proceeded  againft  by  attachment  he  would  at 
bed  expot'e  himfelf  to  the  rifque  of  it.  Mr.  Oftvald. 
Whether  is  it  not  ufual  and  cuftomary  to  addreis  the 
public  with  rcfpedb  to  many  caufes.  depending  before 
courts  of  iuftice  ?  Mr.  Fijher.  It  it  is  it  has  not  fallen 
under  my'obfervation,  though  I  will  not  undertake  to 
fay  that  paragraphs  have  not  been  publifhed  on  fome 
fuch  fubjeds^  but  the  cate  I  have  mentioned  was  in  a 
pamphlet. 

Mr.  Fitzjimohs  thought  if  publications  of  this  kind 
had  gone  abroad,  it  was  as  much  in  the  power  of  every 
member  of  the  committee  to  have  feen  them  as  it  was 
in  the  power  of  the  witnefs;  they  were  things  of  pub¬ 
lic  notoriety,  and  he  conceived  it  unneceffary  to  afk 

queftions  of  fuch  a  nature. 

Mr.  Ofwald.  I  with  to  afk  the  gentleman  whether 
he  conceived  the  publ  cation  of  the  firff  of  July  to  be  a 
contempt  of  the  court  ?  And  whether  it  entered  into 
the  merits  of  the  caufe  between  Brown  and  myfelf  ? 
Mr.  M'Lene  thought  it  improper  to  afk  gentlemen  what 
their  conceptions  were,  though  he  did  not  difapprove  of 
that  part  of  the  pueftion  relative  to  the  publication’s 
entering  into  the  merits  of  the  caufe. 

Mr.  Fijher.  I  think  this  is  placing  me  in  a  different 
point  of  view  from  a  witnefs,  though  I  do  net  (brink: 
from  the  queftinn  if  it  is  defired  that  I  (hall  anfwer  it, 
(after  a  fhort  filence  Mr.  Fijher  proceeded  :  I  did  con¬ 
ceive  on  iirft  feeing  and  reading  the  publication  alluded 
to,  that  it  did  enter  too  much  into  the  merits  of  t lie 
caufe  to  be  either  proper  or  prudent  :  That  it  would 
tend  to  draw  from  the  decifion  of  the  courts  of  juftice, 
thofe  caufes  for  the  trial  of  which  they  are  the  proper 
tribunal,  and  have  them  determined  by  quarrelling  in 
the  the  news-papers  :  That  it  was  calculated  to  bias 
the  public  mind  in  his  favour  ;  and  that  if  fuch  prac¬ 
tices  were  to  obtain  generally  of  all  dffputes  of  whatfo- 
ever  nature,  it  would  put  it  in  the  power  of  wealthy 
men  to  write  down  their  poorer  adverfary,  and  thus 
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put  an  end  to  the  pure  and  equal  adminiftration  of 
juftice.  You  fee  now  the  impropriety  of  afking  fuch 
queftions  of  a  witnefs. 

Mr.  Lewis.  This  is  not  a  full  anfwer  to  the  queftion 
Mr.  Ofwald  afked,  cc  did  you  conceive  it  to  be  a  con¬ 
tempt  of  the  couitT 

Col.  Ofwald.  I  conceive  Mr.  chairman  that  this  is 
attempting  to  draw  an  opinion  from  the  witnefs. 

Mr.  Lewis.  It  is  your  own  queftion,  but  I  will  afk 
then  is  it  the  pra&ice  of  the  courts  to  conftder  fuch  pub¬ 
lications  contempts. 

Mr.  Fijber .  I  think  it  ~omes  within  the  difcription 
of  contempts,  but  though  I  conceive  fo,  I  may  be 
wrong. 

Mr.  Fifijrr  now  withdrew,  and  Col.  Ofwald  laid  on 
the  table  fome  authenticated  copies  of  the  appendage 
of  teftimony. 

The  honorable  the  chairman  enquired  of  Col.  Ofwald 
if  he  had  any  further  teftimony  to  produce,  which  being 
anfwered  in  the  negative, 

Mr.  Lewis  faid,  that  he  found  it  ftated  in  the  memo¬ 
rial  that  Mr.  Ofwald  was  difeharged  from  bail  on  a 
folemn  hearing  before  judge  Bryan :  and  afked  if  he 
meant  to  produce  teftimony  in  fupport  of  this  allega¬ 
tion.  Mr.  Ofwald  replied  that  there  w7as  Meflieurs 
Heatly ,  Lewis  and  Brown ,  at  the  judges  chambers  on  the 
cccafion,  and  that  he  looked  upon  every  thing  to  be 
folemn  that  was  tranfaefted  before  a  judge.  Mr.  Lewis 
ebferved  that  the  proceedings  wrere  very  extraordinary 
that  day,  and  perhaps  Mr.  Ofwald  did  not  wifti  them 
expofed.  Mr.  Ofwald  was  fatisfied  with  the  judges  dif- 
miftion,  which  he  looked  upon  as  fufticient  teftimony 
to  the  committee  as  to  the  ilTue  of  that  buftnefs.  Mr. 
Lewis  faid  he  mentioned  the  circumftance  of  a  folemn 
hearing,  becaufe  it  was  attended  with  an  uncommon 
circumftance.  A  mot  ion  had  been  made  to  put  off  the 
hearing  until  the  next  day;  the  judges  decided  upon 
the  arguments  for  poftponement,  and  undertook  from 
thence  to  fay  that  there  was  no  caufe  of  atftion.  Col. 
Ofwald  knows  whether  this  was  fo  or  not.  Mr.  Ofwald 
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replied  that  the  cafe  had  been  poftponed  one  day  al¬ 
ready  on  Mr.  Lewis's  account,  he  being  indifpofed. 

Col.  Ofwald  now  withdrew,  and  a  fhort  converfation 
took  place  in  the  committee  refpedfing  the  time  when 
they  (hould  afk  leave  to  fit  again,  which  being  deter¬ 
mined  for  Tuefday ,  the  committee  rofe  and  reported, 
they  had  heard  all  the  evidence  Col.  Ofwald  thought 
proper  to  offer,  but  not  having  determined  the  fubje& 
for  which  they  were  appointed,  begged  leave  to  fit 
again. 

The  houfe  adjourned  until  to-morrow. 

Saturday,  Septetnber  28,  1788.  A.  M. 

The  houfe  met  purfuant  to  adjournment. 

The  bill  for  organizing  the  federal  government  was 
refumed,  and  a  long  defultory  converfation  arofe  upon 
the  time  mod  proper  for  holding  elections  for  federal 
reprefentatives,  and  federal  eledtors  ->  but  this  point  was 
not  detrrmined  this  day,  therefore  the  bill  was  poft- 
poned. 

The  vendue  bill  came  forward  in  confequence  of  its 
being  the  order  of  the  day. 

Upon  this  Mr.  Peters  obferved,  that  the  bill  wanted 
a  great  many  alterations,  and  he  fufpedted  the  day  was 
too  far  elapfed  to  go  through  with  them,  even  if  gen¬ 
tlemen  had  prepared  them. 

Mr.  Findley ,  on  confidering  the  length  of  time  that 
this  bufincfs  had  occupied  the  legiflature,  now  going  on 
three  years,  he  could  not  help  exprelfing  his  wifh  that 
it  could  be  decided  without  further  delay :  and  he  ex- 
pedfed  that  thofe  gentlemen  who  wanted  amendments 
to  the  bill  before  them,  would  fet  themfelves  to  work 
and  prepare  them  againft  the  fubjedt  came  before  ths 
houfe  again. 

Mr.  Lewis  informed  the  houfe  he  had  been  prepar¬ 
ing  amendments,  and  was  ready  whenever  the  houfe 
thought  proper  to  proceed,  but  he  would  juft  obferve, 
that  this  bill  was  fo  defedtive,  that  like  the  old  articles 
of  confederation,  it  would  be  beft  mended  by  a  new 

one. - -The  vendue-bill  was  poftponedj  and 

The  houfe  adjourned  till  monday. 
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Monday,  September  30,  1788.  P.  M. 

The  houfe  met  purfuant  to  adjourn  ent. 

The  federal  bill  was  refumed,  and  the  houfe  agreed 
to  appoint  two  feparate  days  of  election,  viz.  on  moti¬ 
on  of  Mr.  Peters ,  for  eight  members  to  the  federal 
houfe  of  reprefentatives,  the  Fourth  Wednefdaj  in  Nov. 
next,  to  be  chofen  by  the  people  at  large,  at  their  ufu- 
al  places  of  elediion. 

And  that  conformably  to  the  directions  of  the  Con- 
grefs  of  the  United  States,  the  Firjl  Wednefday  in  'Jan . 
next  is  appointed  for  holding  elections  throughout  this 
(fare  for  ten  federal  electors,  who  are  to  meet  at  Read¬ 
ing  on  the  Firjl  IVednefday  in  February ,  to  vote  tor  a 
prefident  and  vice  prefident  for  the  United  States,  agree¬ 
ably  to  the  federal  conftitution. 

After  having  gone  through  this  bill,  the  houftd  ad¬ 
journed  till  to-morrow. 

Tuesday,  Odfober  id,  1788.  A.  M. 

The  houfe  mu  purfuant  to  adjournment. 

Agreeably  to  the  order  of  the  day,  the  houfe  pro¬ 
ceeded  to  the  choice  of  two  fenators  to  reprefent  this 
llate  in  the  fenate  of  the  United  hates,  the  following 
gentlemen  had  been  previouhy  nominated: 

Rclert  Morris ,  by  William  Robinfon ,  junior. — Gen. 
Irvine ,  by  Robert  Lollar . — William  Maclay ,  by  George 
Logan . — 

On  calling  up  the  ballots,  there  appeared  to  he  for 
William  Maclay ,  Efq.  66  votes. — Robert  Morris ,  Efq. 
37. — And  Gen,,  Irvine  31. — Whereupon  the  honorable 
William  Maclay  and  Robert  Morris ,  Efquire,  were  de¬ 
clared  to  be  duly  appointed  fenators  in  the  federal  go¬ 
vernment. 

Agreeably  to  the  next  order  of  the  day,  the  houfe 
went  into  a  committee  of  the  whole  on  the  memorial 
ol  Col.  Ofwald . 

Mr.  Fitzfunons .  I  think  I  fee  Mr.  chairman,  by  the 
great  filence  which  pervades  the  committee,  that  every 
member  has  made  up  his  mind  on  the  fubjedf  before  us, 
and  is  now  prepared  for  decifion.  I  profefs  fir,  for  my 
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own  part,  that  w'thout  any  other  knowledge  but  wha 
every  member  rni^y  poffefs  in  common  with  me,  that 
have  ful»y  made  up  mine,  and  if  th  re  are  no  gentle* 
men  who  differ  with  me  in  this  ^pinion,  I  (hall  after 
fome  convenient  time  offer  you  a  refoluton. 

Mr.  Lewis .  Since  M /.  chairman,  no  other  member 
of  the  committee  feems  difpofed  to  rile  on  the  bufi.nefs 
which  is  before  us,  I  (hall  take  the  liberty  of  expreffing 
my  fentiments  refpedfing  it.  However  weh  la  isfied 
every  gendeman  may  be,  it  is  of  importance  that  it 
fhould  be  fully  underftood  :  Of  importance  as  it  con¬ 
cerns  the  profecutor,  who  demands  redrefs  for  a  real 
or  fuppofed  it  j  ary:  Of  importance  as  it  concerns  the 
judges — men  in  high  and  confidential  ftations  ;  \o 
whom  mildemeanors  are  imputed,  for  which  (ifguihy) 
they  ought  to  fuffer,  but  of  which,  if  innocent,  they 
ought  to  be  acquitted.  Of  importance  as  it  concerns 
the  committee,  lince  every  member  who  g'ves  a  vote 
ought  to  know  the  grounds  and  principles  on  which  he 
ads  ;  and  perhaps  equally  important,  as  it  relates  to  the 
public  ;  for  as  great  pains  have  been  taken  to  agitate 
the  public  mind,  it  fhould  be  thoroughly  informed,  that 
it  may  reft  fatisfied  with  the  proceedings  which  are 
complained  cf,  if  they  fhould  be  found  to  be  legal ;  or 
apprized  of  the  danger,  if  we  are  menaced  by  its  ^ap¬ 
proach. 

When  it  is  confidered  that  my  courfe  of  reading  may 
have  been  fomewhar  different  from  that  of  moft  other 
members  of  the  committee,  I  hope  to  be  allowed,  with¬ 
out  the  charge  cf  affuming  improperly,  to  deliver 
my  fentiments  pretty  much  at  large,  and  this  I  propofe 
to  do. 

Although  I  feel  for  Col.  Ofwald  I  cannot  but  con¬ 
gratulate  the  good  people  of  Pennfylvania ,  on  the  ftrange 
infatuation  which  led  to  the  pret  nting  of  his  memorial. 
I  feel  for  him ,  becaufe  when  a  man  of  ftrong  irritable 
paftions  difcovers  that  he  has  been  duped  by  pretended 
friends,  and  finds  himfelf  difcomfited  in  what  he  had 
been  led  to  fet  his  heart  upon,  his  mortification  muff 
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be  great ;  and  I  congratulate  the  public,  becaufe  an  op¬ 
portunity  is  a  lorded  of  ascertaining  the  truth  of  the  fads, 
and  of  difc  it  fling  in  a  confticutional  manner,  what  igno¬ 
rance  had  niiiunderflood  or  malice  mifreprefented, 
o  *  ^  medium  of  the  prefs.  The  judges  could 

not  ddcend'to  a  news-paper  comrovetL,  where  after- 
ti°n  is  too  apt  to  fupply  the  want  of  evidence,  and 
fcurrility  to  take  the  place  of  argument  :  It  is  therefore 
edren  difficult,  fc  metimes  impoffible,  to  repel  the  mod 
grounOiefs  aitacics,  when  made  t liro*  that  channel  *  we 
are  now  in  pcffeffion  of  the  evidence,  the  fads  are  afeer- 
tained,  and  it  remains  for  us  to  decide  agreeably  to  the 
law  and  conftiiution. 

Liberty, in  the  true  fenfe  and  meaning  of  the  word, 
as  applied  to  a  hate  of  fociety,  is  of  greater  value  than 
can  be  expreffed  by  the  orator’s  tongue  or  hillorian’s 
pen  :  It  is  not  however  at  all  times  fecure,  but  like 
moft  other  good  things,  has  its  enemies.  If  not 
threatened  on  the  one  hard  by  tyranny  it  is  too  often 
df  ailed  on  tne  other  by  hcentioufnefs.  1  he  approaches 
Gi  the  one  are  open  and  alarming  ;  of  the  other  Dow 
and  fecret,  and  therefore  more  dangerous  becaufe  more 
Aire  i  W  hile  we  openly  refill  the  bold  attacks  of  the 
iormer,  it  is  no  lefs  our  duty  to  guard  again!!  the  fecret 
underminings  of  the  latter.  Accurate  as  we  may  flip¬ 
py  ourfelves  to  be  of  the  true  fenfe  and  meaning  of 
the  word  c  liberty’  there  is  perhaps  but  few  words  in  the 
Engljb  language.,  the  meaning  of  which  has  been  fa 
much  perverted  :  Whether  this  has  arifen  from  in  ina¬ 
bility  to  diftinguilh  between  that  wild  favage  liberty, 
which  exifts  among  the  baibarians  in  a  fate  of  nature’ 
and  that  political  or  civil  liberty  which  is  enjoyed  in  a 
hate  of  focicty,  and  which  is  no  other  than  natural 
liberty  fo  far  retrained  by  human  laws,  as  is  neceflary 
and  expedient  for  the  general  advantage- of  the  public  : 
Or  whether  it  has  arifen  from  the  wilful  mifreprefema- 
tion  of  unprincipled  and  defigning  men,  I  will  not  pre¬ 
tend  to  fay  :  At  all  events  it  is  proper  that  we  Ihould 
annex  true  ideas  to  the  word  “  liberty”  as  applied  to 
a  hate  of  fociety,  and  when  this  is  done,  we  can  hardly 
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jftiftake  the  meaning  of  the  words  c  liberty  of  the  prefs.5 
1  fhall  therefore  trouble  the  committee  with  the  follow¬ 
ing  obfervations  of  the  learned  judge  Blackjione. 

“  The  abfolute  rights  of  man,  confidered  as  a  free 
agent,  endowed  with  difcernment  to  know  good  from 
evil,  and  with  power  of  choofing  thofe  meafures  which 
appear  to  him  the  moil  delirable,  are  ufually  fummed  up 
in  one  general  appellation,  and  denominated  the  natural 
liberty  of  mankind.  This  natural  liberty  confdfs  pro¬ 
perly  in  a  power  of  acting  as  one  thinks  fit,  without  any 
reflraint  or  controul,  unlefs  by  the  law  of  nature  ;  being 
a  right  inherent  in  us  by  birth,'  and  one  of  the  gifts  of 
God  to  man  at  his  creation,  when  he  endued  him  with 
the  faculty  of  free-will.  But  every  man,  when  he 
enters  into  fociety,  gives  up  a  part  of  his  natural  liberty, 
as  the  price  of  fo  valuable  a  purchife  ;  and,  in  confide- 
ration  of  receiving  the  advantage  of  mutual  commerce, 
obliges  himfelf  to  conform  to  thofe  laws  which  the  com¬ 
munity  has  thought  proper  to  eftablilh.  And  this 
fpecies  of  legal  obedience  and  conformity  is  far  more 
definable  than  that  wild  and  favage  liberty  which  is  fa- 
crificed  to  obtain  it.  For  no  man,  that  confiders  a  mo¬ 
ment,  would  wifh  to  retain  the  abfolute  and  uncon- 
trouled  power  of  doing  what  he  pleads  :  The  confe- 
quence  of  which  is,  that  every  other  man  would  alfo 
have  the  fame  power  ;  and  then  there  would  be  no  fe- 
curity  to  individuals  in  any  of  the  enjoyments  of  life. 
Political,  therefore,  or  civil  liberty,  which  is  that  of  a 
member  of  fociety,  is  no  other  than  natural  liberty  fo 
far  retrained  by  human  laws  (and  no  farther)  as  is  ne- 
ccffary  and  expedient  for  the  general  advantage  of  the 
public  Hence  we  may  colledi  that  the  law,  which  re¬ 
trains  a  man  from  doing  tnifch  ef  to  his  fellow-citizens, 
though  it  diminifhes  the  natural,  increafes  the  civil  li¬ 
berty  of  mankind  ;  but  that  every  wanton  and  cauleiefs 
re  drain t  of  the  will  of  the  fubjecb,  whether  pra&ifed  by 
a  monarch,  a  nobility,  or  a  popular  aflembly,  is  a  de¬ 
gree  of  tyranny:  nay  that  even  laws  themfelves,  whether 
made  with  or  without  our  confent,  if  they  regulate  and 
con  drain  our  conduct  in  matters  of  mere  indifference, 
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without  any  good  end  in  view,  are  regulations  deftruc- 
tive  of  liberty  :  whereas,  if  any  public  advantage  can 
-arifc  from  obferving  fuch  precepts,  the  controul  of  our 
private  inclinations,  in  one  or  two  particular  points, 
will  conduce  to  preierve  our  freed  m  in  others  of  more 
importance,  by  fupporting  that  hate  of  fociety  which 
alone  can  lecuie  our  independence.  Thus  the  ftatute 
of  King  Edward  IV,  which  fr  bad  the  fine  gentlemen 
o(  thof  times  (under  the  degree  of  a  lord)  to  wear  pikes 
on  his  fhoes  or  boots  of  more  than  two  inches  in  length, 
was  a  law  that  favoured  of  oppr  fllon  ;  becaufe,  how¬ 
ever  ridiculous  the  faffiion  then  in  fe  might  appear,  the 
retraining  it  by  pecuniary  penalties  could  ferve  no  pur- 
p  /fe  of  common  utility.  But  the  flat ute  of  King 
Charles  II,  which  preferibes  a  thing  feemingly  as  in¬ 
different,  (a  drefs  tor  the  dead,  who  are  all  ordered  to 
be  buried  in  woollen)  is  a  law  a  nfillent  with  public 
liberty;  for  it  encourages  the  flaplt  trade,  on  which  in 
a  great  meafure  depends  the  un  verfal  good  of  the 
nation.  So  that  laws,  when  prudently  framed,  are  by 
no  means  fubverfive  bur  rather  introdu&ive  of  liberty  ; 
for  (as  Mr.  Locke  has  well  obferved)  where  there  is  no 
law  there  is  no  f  eedom.  But  then  on  the  other  hand, 
that  conflitution  or  frame  of  governmet,  that  fyffem  of 
law's  is  alone  calculated  to  maintain  civil  liberty,  which 
leaves  ihc  fubj  61  entire  mafler  of  his  own  condudf,  ex¬ 
cept  in  tnofe  points  wherein  the  public  good  requires 
fome  diredlion  or  reftraint.”  L  Black .  Com.  125,  126. 

And  again —  T  he  abfolute  rights  of  every  Englijh- 
man ,  ( which,  taken  in  a  political  nd  extenfive  lenfe, 
are  ufually  called  their  liberties)  founded  on  nature  and 
reafon,  fo  they  aie  coeval  with  our  form  of  government ; 
though  fubject  at  tunes  to  fluctuate  and  change,  their 
efcablifhment  (excellent  as  it  is)  being  flili  human. 
At  fometimes  we  have  feen  them  deprefied  by  overbear¬ 
ing  and  tyrannical  princes ;  at  others  fo  luxuriant  as 
even  to  tec  d  to  anarchy,  a  worfe  Hate  than  tyranny  it- 
felf  as  any  government  is  better  than  none  at  all.  But 
the  vgour  of  our  free  conflitution  has  always  delivered 
the  d .4 in  n  from  thefe  embarrafloients  :  and,  as  foon  as 
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the  coimilHons  confequent  on  the  ilrug^les  have  been 
over,  the  balance  ol  our  rights  and  liberties  has  fettled 
t'1  its  proper  level  ;  and  their  fundamental  articles  have 
be-n  from  time  to  time  affected  in  parliament,  as  often 
as  they  were  though  to  be  in  danger.”  lb.  127* 

Here  fir,  are  not  the  mere  vidonary  notions  ot  a  fan¬ 
ciful  writer,  but  they  are  folid  truths  which  are  to  be 
found  in  every  v  lume  of  Englifh  hiftory,  and  in  almoft 
every  page  of  Englilh  law  ;  they  are  familiar  to  every 
Well  informed  mind,  and  will  ferve  to  enlight  n  our  re - 
fearenes  through  this  hufinefs  of  noife  and  tumult. — - 
They  are  worthy  of  peculiar  attention  on  this  occafion, 
beca.fe  to  fuch  extravagant  lengths  have  the  wild  and 
crude  opinions,  or  licentious  and  rancourous  principles 
of  fome  been  carri  d,  refpe&ing  the  liberty  of  the  prefs, 
as  to  have  left  us  the  feoff  of  neighbouring  dates,  and 
of  foreign  nations.  If  the  Independent,  Gazetteer  is  be¬ 
lieved,  an  opinion  mud  prevail  that  Pennsylvania  abounds 
with  wicked  men,  meriting  fevere  attack;  and  if  it  is 
not  believed,  then  that  our  laws  and  conditution  are 
.  too  feeble  to  redrain  the  dark  literary  adadins,  who  are 
at  once  the  difgrace  and  the  peds  of  fociety  Neither 
age  or  fex  is  fpared.  and  even  he  £t  who  is  great  in  him- 
feif,  and  in  a  legion  of  public  and  private  matters,”  is 
ranked  as  the  chief  of  confpirators.  Were  thefe  abufes 
confined  to  the  Independent  Gazetteer ,  they  could  do  but 
little  harm  to  individuals,  becaufe  its  infamy  is  co-ex- 
tenfive  with  its  circulation  ;  but  the  humble  copyids 
of  it  may  have  fo  much  character  left  as  to  enable  them 
to  do  mifehiefat  a  didance.  Did  men  oftheie  notions 
and  principles  refide  among  untutored  favages,  they 
might  perhaps  indulge  their  licentioufnels :  not  indeed 
among  the  favages  of  America ,  whole  minds  bom  the 
generods  air  which  they  breathe,  or  from  fome  other 
c  ufE  feem  to  entertain  more  proper  notions  of  right 
and  wrong. 

I  have  already  quoted  the  commentaries  of  Blackjlone , 
and  as  1  (hall  have  occafion  (to  lave  the  time  and  trouble 
which  would  be  expended  in  bringing  togeth*  r  a  multi¬ 
plicity  of  other  books)  to  turn  to  them  on  feveral  other 
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points,  it  is  necefiary  that  he  Should  hand  fair  with  the 
committee. 

The  exalted  chara&er  which  he  defervedly  f, -flams 
wherever  his  celebrated  works  are  read,  and  they  are 
read  with  admiration  and  applaufe  wherever  the  EngliAl 
laws  prevail,  has  provoked  an  illiberal  and  wanton  at¬ 
tack  upon  his  memory.  It  is  armed  however  wirh  a 
coat  of  mail,  againA  which  all  the  (hafts  cf  the  Inde¬ 
pendent  gazetteer,  in  which  he  is  Ailed  a  courtly  writer 
are  levelled  in  va.n.  For  elegance  cf  diddion,  dignity 
of  expreffi  on,  Arength  ofreafoning,  and  lolidity  of  judg¬ 
ment,  he  is  equalled  by  few,  and  perhaps  furpatfed  by 
none.  Whether  lie  is  a  courtly  writer ,  or  a  friend  to  li¬ 
berty,  and  to  tiial  by  jury,  will  fufficiently  appear  in 
his  works,  where  he  fpeaks  for  himfelf. 

“  Of  great  importance  to  the  public  is  the  preferva- 
t*°n  of  this  perfonal  liberty  :  for,  if  once  it  was  left  in 
the  power  of  any,  the  higheA  magi  ft  rate  to  imprifon 
arbitrarily  whomever  he  or  h*s  officers  thought  proper, 
(as  in  France  it  is  daily  praddi  fed  by  the  crown)  there 
would  loon  be  an  end  to  all  other  rights  and  immunities. 
Some  have  thought  that  unjuA  attacks,  even  upon  life 
or  property,  at  the  arbitrary  will  of  the  magiArate,  are 
lew  dangerous  to  the  commonwealth,  than  fuch  as  are 
made  upon  the  perfonal  liberty  of  the  fubjedd.  To  be¬ 
reave  a  man  of  life,  or  by  violence  to  conAfcate  his 
eAate,  without  accufation  or  trial,  would  be  fo  grofs 
and  notorious  an  add  ofdefpotifm,  as  muA  at  once  con¬ 
vey  the  alarm  of  tyranny  throughout  the  whole  king¬ 
dom  :  but  conAnement  of  the  perf >n  by  fecretly  hurry¬ 
ing  him  to  goal,  where  his  fufferings  are  unknown  or 
forgotten,  is  a  lefs  public,  a  lefs  At  iking,  and  therefore 
a  more  dangerous  engine  of  arbitrary  government. 

After  tracing  with  elegance  and  great  ability,  the  hif- 
tory  of  trial  by  jury  through  the  dark  ages  of^antiquity* 
he  fays,  “  Le»  us  now  paufe  a  while,  and  obferve  with 
Sir  Matthew  Hale ,  in  thefe  firA  preparatory  Aages  ofihe 
trial,  how  admirably  t his  conAitution  is  adapted  and 
formed  for  the  invcAigauon  of  truth,  beyond  anv  other 
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method  of  trial  in  the  world.  Ill  Black.  355.  — And 
again : 

44  Upon  thefe  accounts  the  trial  by  jury  ever  has 
been,  and  I  truft  ever  will  be  looked  upon  as  the  glory 
of  the  Englifh  law.  And  if  it  has  fo  great  an  advantage 
over  others  in  regulating  civil  property,  how  much  trmft 
that  advantage  be  heightened,  when  it  is  applied  to  cri¬ 
minal  cafes  !  But  this  we  muft  refer  to  the  eniuing  book 
of  thefe  commentaries  ;  only  obferving  for  the  prtfent 
that  it  is  the  mod  tranfcendant  privilege  which  any  fub- 
jedf  c.n  enjoy,  or  wifh  for,  that  he  cannot  be  abeded 
either  in  his  property,  his  liberty  or  his  perfon,  but  by 
the  unanimous  consent  of  twelve  of  Ins  neighbours  and 
equals,  A  confutation,  that  I  may  venture  to  affirm 
has,  under  providence,  fecured  the  juft  liberties  of  this 
nation  for  a  long  fucceftion  of  ages.  And  therefore  a 
celebrated  French  writer,  (Montefq.  Sp.  L.  xi.  6.)  who. 
concludes,  that  becaufe  Rome,  Sparta  and  Carthage,  have 
loft  their  liberties,  therefore  thofe  of  Fngland  in  tim© 
muft  perilh,  fhould  have  recollected  that  Rome ,  Sparta t 
and  Carthage ,  at  the  time  when  their  liberties  were  loft* 
were  ftrangers  to  the  trial  by  jury.  * 

“  Great  as  this  eulogium  may  feetn,  it  is  no  more 
than  this  admirable  conftituuon,  when  traced  to  its 
principles,  will  be  found  in  fcber  reafon  to  deferve.  The 
impartial  adminiftration  of  juftice,  which  fecures  both 
our  perfons  and  our  properties,  is  the  great  end  of  civil 
fociety.  But  if  that  be  entirely  entrufted  to  the  magjf- 
tracy,  a  feletft  body  of  men,  and  thofe  generally  (elect¬ 
ed  by  the  prince  or  fuch  as  enjoy  the  higheft  offices  in 
the  ftate,  their  decifions,  in  fpite  of  their  own  natural 
integrity,  will  have  frequently  an  involuntary  bias  to^ 
ward  thole  of  their  own  rank  and  dignity  :  it  is  not  to 
be  expe&ed  from  human  nature,  that  the  few  fhould  be 
always  attentive  to  the  int;  refts  and  good  of  the  many . 
On  the  other  hand  if  the  power  of  judicature  were 
placed  at  random  in  the  hands  of  the  multitude,  their 
decifions  would  be  wild  and  capricious,  and  a  new  rule 
of  a£ton  would  be  every  day  eftablifhed  in  our  courts. 
It  is  wife.y  therefore  ordered,  that  the  principles  and 


224  DEBATES  OF  THE  GENERAL  ASSEMLB Y 

axioms  of  law,  which  are  general  proportions,  flow¬ 
ing  from  abdradted  reafon,  and  nor  accomodated  to 
times  or  to  men,  fhoujd  be  depofited  in  the  breads  of 
the  judges,  to  be  occaiionally  applied  to  fuch  facts  as 
come  properly  afcertained  before  them,  bor  here  par¬ 
tiality  can  have  little  fcope  ;  the  law  is  well  known,  and 
is  the  fame  for  all  ranks  and  degrees ;  it  follows  as  a 
regular4  concluhon  from  the  p.  envies  of  faff  pre- 
eftablifhed.  But  in  fettling  and  adj lifting  a  quedion  of 
faff,  when  intruded  to  any  fmgle  magiftrate,  partial iry 
and  injuftice  have  an  ample  field  to  range  in  ;  either  by 
boldly  aliening  that  to  be  proved  which  is  not  fo,  or  by 
more  artfully  fupprdfing  fome  eircumftances,  ftret  fl¬ 
ing  and  warping  others,  and  diftingui thing  away  the 
remainder.  Here,  therefore,  a  competent  number  of 
fenftble  and  upright  jurymen,  chofen  by  lot  from  among 
thofe  of  tire  middle  rank,  will  be  found  the  beft  invefti  - 
gators  of  truth,  and  the  lured  guardians  of  public  judice. 
For  the  mod:  powerful  individual  in  the  date  will  be 
cautious  of  committing  any  flagrant  invafion  of  ano¬ 
ther’s  right,  when  he  knows  that  the  fad  of  his  op- 
predion  mud  be  examined  and  decided  by  twelve  in¬ 
different  men,  not  appointed  till  the  hour  of  trial;  and 
that,  when  once  the  fadt  is  afcertained,  the  law  mud  of 
courfe  redrefs  it.  This,  therefore,  preferves  in  the 
hands  of  the  people  that  (hare  which  they  ought  to 
have  in  the  admimdration  of  judice,  and  prevents  the 
encroachments  of  the  more  powerful  and  wealthy  citi¬ 
zens.  Every  new  tribunal,  eredled  for  the  decifion  of 
facls,  without  the  intervention  of  a  jury,  (whether  com- 
pofed  of  judices  of  the  peace,  commiffibneis  of  the  re¬ 
venue,  judges  of  a  court  of  confidence,  or  any  other 
(landing  rnagiftrates)  is  a  dep  towards  eftablifhing  ar  do- 
cracy,  the  mod  oppredive  of  abfolute  governments. 
The  feodai  fydem,  which  for  the  fake  of  military  fubor- 
dination,  puriued  an  ariftocratical  plan  in  all  its  arrange¬ 
ments  of  property,  had  been  intolerable  in  times  of 
peace,  had  not  it  been  wifely  counterpoifed  by  that  pri¬ 
vilege’  fo  universally  difFtifed  through  every  part  of  it> 
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the  trial  by  the  feodal  peers.  And  in  every  country  on 
the  continent,  as  the  trial  by  the  peers  has  been  gradu¬ 
ally  difufed,  fo  the  nobles  have  encreafed  in  power,  till 
the  date  has  been  torn  to  pieces  by  rival  fadlions,  and 
oligarchy  in  effect  has  been  edablifhed,  though  under 
the  fhadow  of  regal  government;  unlefs  where  the  mi- 
ferable  commons  have  taken  flicker  under  abfolute  mo¬ 
narchy,  as  the  lighter  evil  of  the  two.  And  particular¬ 
ly,  it  is  acircumdance  well  worthy  an  Englifhman’s  ob- 
fervation,  that  in  Sweden  the  trial  by  jury,  that  bulwark 
of  northern  h’berty,  which  continued  in  its  full  vigour 
fo  lately  as  the  middle  of  the  laft  century,  is  now  fallen 
into  difufe:  and  that  there,  though  the  legal  power  is 
in  no  country  fo  clofely  limited,  yet  the  liberties  of  the 
commons  are  extinguifhed,  and  the  government  is  de¬ 
generated  into  a  mere  aridocracy.  It  is  therefore  upon 
the  whole  a  duty  which  every  man  owes  to  his  country, 
his  friends,  his  poderity,  and  himfelf,  to  maintain  to 
the  utmoft  of  his  power  this  valuable  conflitution  in  all 
its  rights  ;  to  redore  it  to  its  ancient  dignity,  if  at  all 
impaired  by  the  different  value  of  property,  or  other- 
wife  deviated  from  its  drd  inditution  ;  to  amend  it 
whenever  it  is  defective  :  and,  above  all,  to  guard  with 
the  mod  jealous  circumfpection  againd  the  introduction 
of  new  aftd  arbitrary  methods  of  trial,  which,  under  a 
variety  of  plaufible  pretences,  may  in  time  imperceptibly 

undermine  this  bed  prelervative  of  EngUJh  liberty. - 

III.  Slack.  379,  381.” — After  mentioning  certain  im¬ 
provements  which  he  thinks  might  take  place  in  this 
kind  of  trial,  he  adds 

“  I  have  ventured  to  mark  thefe  defers,  that  the  juft 
panegyric  which  I  have  given  on  the  trial  by  jurs 
might  appear  to  be  the  refult  of  fober  reflexion,  and  not 
of  enthufiafm  or  prejudice.  But  fhould  they,  after  all, 
continue  unremedied  and  unfupplied  dill,  (with  al!  its 
imperfe&ions)  I  trud  that  this  mode  of  decifion  will  be 
found  the  bed  criterion  for  invedigating  the  truth  of 
fa£ts,  that  was  ever  edabl'Uhed  in  any  country.  Ibd * 
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Forfaking  other  matters  as  of  lei's  moment,  and  aban¬ 
doning  every  other  coniideration  to  this  great  and  fa¬ 
vorite  objed  cf  his  enlightened  mind,  we  find  him  again 
reluming  it,  and  as  if  wifhing  to  imprefs  an  idea  of  its 
importance  on  the  minds  of  the  prefent  and  of  future 
generations,  he  declares  that, 

“  The  trial  by  jury,  or  the  country,  per  patriam ,  is 
alfo  that  trial  by  the  peers  of  every  Englijhman ,  which, 
as  the  grand  bulwark  of  his  liberties,  is  fecured  to  him 
by  t Ire  great  charter  :  44  Nullus  liber  homo  capiatur ,  vel 
imprijonetur ,  aut  exulct ,  aut  aliquo  alio  modo  dejit  uatur , 
niji  per  legale  judicium  pari  urn  fuorUm ,  vel  per  legem 

t  cTreed* 

“  T!  e  antiquity  and  excellence  cf  this  trial,  for  the 
fettling  cf  civil  property,  has  before  been  explained  at 
large:  And  it  will  hold  much  ftronger  in  criminal 
ca’es  ;  fince,  in  times  of  difficulty  and  danger,  more  is 
to  be  apprehended  from  the  violence  and  partiality  of 
judges  appointed  by  the  crown,  in  fuits  between  the 
Kmg  and  the  iubjed,  than  in  difputes  between  one  in¬ 
dividual  and  another,  to  fettle  the  merits  and  boundaries 
oi  private  property.  Our  lawr  has  therefore  wifely  placed 
this  ftrong  and  twc-fold  barrier,  of  a  prefentment  and 
a  trial  by  jury,  between  the  liberties  of  the  people,  and 
the  prerogative  of  the  crown.  It  was  neceiTary,  for 
preferving  the  admirable  balance  of  our  confHtuticn,  to 
veil  the  executive  power  of  the  law  in  the  prince  :  and 
yet  this  power  might  be  dangerous  and  deftruddive  to 
that  very  conftitution,  if  exerted  without  check  or  con¬ 
trol]!,  by  juftices  of  oyer  and  terminer  occafionallv  named 
by  the  crown  ;  who  might  then,  as  in  France  or  Tur¬ 
key, ,  imprifon,  difpatch,  or  exile  any  man  that  was  ob¬ 
noxious  to  the  government,  by  an  inftant  declaration, 
that  fuch  is  their  will  and  pleafure.  But  the  founders 
of  tire  Englijh  law  have  with  excellent  forecaft  contrived 
that  no  man  Ihouki  be  called  to  anfwer  to  the  kinc*  for 

.  o 

any  capital  crime,  unlefs  upon  the  preparatory  accufation 
of  twelve  or  more  of  his  fellow-  fubjedls,  the  grand  jury  : 
aud  that  the  truth  of  every  accufation,  whether  prefer¬ 
red  in  the  fhape  of  indi&ment,  information,  or  appeal, 
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fhould  afterwards  be  confirmed  by  the  unanimous  fuf- 
frage  of  twelve  of  his  equals  and  neighbours,  indifferently 
chofen,  and  fuperior  to  all  fufpicion.  So  that  the  liber¬ 
ties  of  England  cannot  but  fubfift,  fo  long  as  this  palla¬ 
dium  remains  facred  and  inviolate  ;  not  only  from  all 
open  attacks,  (which  none  will  be  fo  hardy  as  to  make) 
but  alfo  from  all  fecrct  machinations,  which  may  fap  and 
undermine  it,  by  introducing  new  and  arbitrary  me¬ 
thods  of  trial,  by  juftices  of  the  peace,  commiffioners  of 
the  revenue,  and  courts  of  confcience.  And  however 
convenient  thofe  may  appear  at  fir  ft,  (as  doubtlefs  all  ar¬ 
bitrary  powers,  well  executed,  are  the  moft  convenient) 
yet  let  it  be  again  remembered,  that  delays,  and  little 
inconveniencies  in  the  forms  of  juftice,  are  the  price  that 
all  free  nations  muft  pay  for  their  liberty  in  more  fub- 
ftantial  matters :  that  thefe  inroads  upon  this  facred  bui  - 
wark  of  the  nation  are  fundamentally  oppofite  to  the 
fpirit  of  our  conftitution  ;  and  that,  though  begun  in 
trifles,  the  precedent  may  gradually  incrcafe  and  fpread, 
to  the  utter  difufe  of  juries  in  queftions  of  the  moft 
momentous  concern.”  IV.  Black .  249,  250. 

It  was  a  tribute  due  to  the  memory  of  this  illuftrious 
benefa&or  of  the  law,  to  let  him  fpeak  for  himfelf,  and 
he  has  done  it  to  the  confufion,  if  not  to  the  conviction 
of  thofe,  who  to  leflen  an  authority  which  they  could 
not  anfwer,  have  ftiled  him  a  courtly  writer.  The  love 
of  liberty  breathes  through  every  page  :  His  veal  for 
trial  by  jury  glows  in  every  line.  Let  his  eulogiums  in 
favor  of  them  be  compared  with  thofe  ot  ancient  and 
modern  times,  and  he  will  be  found  fhedding  a  luftre 
around  him,  which  may  be  faintly  refembled ,  but  not  e- 
qualled.  For  this  crime  he  is  ftiled  a  courtly  writer.  This 
luftre  will  ferve  to  illuminate  us  as  wTe  advance,  and  as 
occailon  offers  I  fhall  avail  myfelf  of  it. 

As  moft  of  the  law  refpeCting  the  liberty  of  the  prefs, 
ttial  by  jury,  and  proceedings  by  attachment,  is  collect¬ 
ed  together,  and  placed  in  a  clear  view  by  this  writer, 
it  is  more  convenient  to  turn  to  him,  than  to  the  nu¬ 
merous  volumes  of  law  in  which  the  fame  do&rines  arc 
to  be  found. 
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As  J  fha  1  avail  myfelfof  this  convenience,  it  was  rld- 
cellary  that  his  principles  fhould  be  known,  becaule  if 
he  had  been  a  courtly  writer,  he  could  not  have  com- 
manded  that  refped  to  which,  as  a  friend  to  liberty, 
and  to  trial  by  jury,  he  is  entitled.  Qreat  a  champion 
as  he  is  for  thefe  ineftimable  bleftings,  we  lhall  find  him 
declaring,  that  it  is  eflential  to  the  very  being  of  courts, 
and  the  due  administration  of  juftice,  that  they  fhould 
be  vefted  with  the  power  of  punifhing  for  contempts  in 
a  fummary  manner  by  attachment,  and  without  the  in¬ 
tervention  of  a  jury. 

Whatever  afferiions  to  the  contrary  anonymous  wri¬ 
ters  in  2  newi- paper  may,  from  a  fuppofition  that  their 
names  will  *  o  be  known,  be  induced  to  hazard,  I  think 
I  may  venture  to  lay,  that  not  one  lawyer  of  character 
can  be  found,  who  will  not  acknowledge  that  every 
thing  which  is  advanced  by  Blackjlone ,  on  the  fubjedf  of 
our  prefent  enquiries,  is  clear  and  well  eftabliibed  law. 

I  lhall  now  proceed  to  a  confideration  of  the  charges 
contai  ed  in  the  memorial  the  firft  of  which  feems  to  be 

1  bar  on  the  12th  day  o {"July  lad,  a  rule  was  granted 
by  the  fupreme  court,  for  Eleazer  Ofwald  to  fhewr  caufe 
on  Monday  morning,  at  9  o’clock,  why  an  attachment 
fhould  not  iflue  againft  him,  for  a  contempt  in  publifh- 
ing  his  addreis  of  (he  fir  ft  of  the  fame  month.”  That 
although  he  had  no  notice  of  this  rule  till  Saturday  even¬ 
ing,  and  although  further  time  was  prayed  by  his  coun- 
fel,  he  was  only  allowed  till  Tuefday  before  the  fentence 
of  the  court  paffed  againft  him. 

From  these  facts,  if  I  underftand  the  meaning  of  the 
memorialift  rightly,  he  concludes,  that  the  judges  a&ed 
arbitrarily  and  oppreflively,  in  haftening  on  the  bufinefs 
with  an  undue  precipitancy,  in  order  to  involve  him 
in  difficulties  for  want  of  fuSficient  time  to  prepare  for 
his  defence. 

1  o  determine  Mr.  chairman,  whether  there  is  reafon 
for  a  well  founded  belief  that  the  judges  were  influenced 
by  the  motives  which  are  more  than  insinuated  by  this 
charge,  the  caufe  and  nature  of  the  proceeding  by  at¬ 
tachment  mud,  with  the  attendant  circumftances  be 
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taken  into  confideration,  and  when  that  is  done  the 
charge  will  appear  altnoft  too  trifling  to  merit  a  ferrous 
refutation. 

On  the  quejftion  of  bail  before  Mr.  juftice  Bryan ,  it 
was  denied  that  Col.  Ofwald  was  the  printer  of  the  In¬ 
dependent  Gazetteer ,  in  which  the  libels  on  Mr.  Brown 
had  appered,  and  it  was  forefeen  that  he  might  alfo 
deny  that  he  was  the  printer  of  his  addrefs  to  the  pub¬ 
lic,  on  the  firft  of  July .  This  delayed  the  application 
to  the  court,  till  the  neceffary  proof  could  be  had,  and 
on  that  being  procured  the  rule  to  drew  caufe  was  ob¬ 
tained  on  the  1 2th  of  July .  On  the  15th  the  term 
ended,  and  it  was  not  till  that  day  that  the  bufmefs 
againft  Col  Cfwald  was  finifhed  ;  fo  that  further  time 
could  not  be  allowed,  unlefs  he  had  been  indulged  till 
the  next  term.  Such  an  indulgence  would,  it  is  pre¬ 
fumed,  have  been  altogether  unprecedented,  and  have 
defeated  the  very  end  for  which  courts  are  entrufted 
with  this  neceffary  power.  Proceedings  by  attachment 
are  in  th  lr  nature  fummary,  and  intended  (by  the 
punifhment  being  almoft  as  quick  as  the  offence)  to 
check  every  lawlefs  attempt  to  impede  the  progrefs  of  a 
caufe, or  to  influence  the  decifion  by  poifoning  the  public 
mind.  Thefe  ends  would  be  defeated  by  delaying  the 
punifhment,  and  leaving  the  offender  to  repeat  his  of¬ 
fence.  If  we  are  to  ju  !ge  of  the  future  by  the  pail,  no 
man  was  fo  likely  to  do  this  as  Col.  Ofwald .  For  thefe 
reafons  contempts  committed  in  the  face  of  the  court 
are  inftantly  punifhed.  No  rule  to  lhew  caufe  is 
granted,  or  the  lead  time  allowed  :  on  the  contrary,  the 
caufe  which  may  be  trying,  Pops  till  the  contempt  is 
punifhed,  and  then  it  proceeds  :  by  this  means  every 
obftrudtion  in  the  way  to  juflice  is  fudderdy  removed, 
and  no  encouragement  left  to  repeat  it.  If  the  con¬ 
tempt  is  not  committed  in  the  face  of  the  court,  a  rule 
to  fhew  caufe  is  fometimes  granted,  but  no  further  time  is 
ufually,  perhaps  ever  allowed.  The  reafon  for  a  fpeedy 
decifion  is  irrefifhble,  the  caufe  for  delay  none  at  at  all, 
becaufe  the  accufed  can  have  no  witneffes  to  collect,  no 
evidence  to  procure.  The  contempt  muff  firft  be  proved 
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and  then  every  thing  is  left  to  his  own  oath  :  he  knows 
his  innocence  or  his  guilt,  as  well  to  day  as  he  can  do 
at  the  end  of  fix  or  twelve  months.  If  he  chufes  to 
anfwer<and  denies  the  charge,  no  number  of  witneffes 
however  refpeCtuble  can  affedt  him. 

In  other  ca'es  time  is  allowed  to  procure  evindence 
in  proof  of  innocence,  but  here  (after  the  contempt  is 
proved)  every  thing  is  left  to  the  party’s  own  oath  :  If 
innocent,  he  may  acquit  himfelf.  and  if  guilty  the  fooner 
he  fuiTers  the  better.  When  therefore  it  is  coofidered 
that  Tuefday  wras  the  lad  day  of  ihe  term  :  that  this  pro¬ 
ceeding  is  in  its  nature,  ever  has  been,  and  from 
nece.flity  mud  be  fummary  :  and  further  that  the  party 
accufed  is  indulged  with  the  liberty  of  acquitting  him- 
felpby  Ixs  own  oat'n,  without  any  further  evidence, 
this  charge  mud  appear  too  trifling  to  wade  more  time 
about. 

The  charge  which  I  dial!  next  confider,  relates  to  the 
chief  judice  only,  and  is  u  that  the  memorialid  was  con¬ 
fined  on  the  1 5  th  day  of  July  for  a  month,  which  expired 
on  the  1.2th  ot  Augujl ;  that  on  the  13th,  finding  his  fine 
remitted,  he  demanded  his  liberty  of  the  goaler,  who 
declined  granting  h;s  requeft,  till  he  had  confulted  the 
chief  judice,  and  that  he  afterwards  replied  to  him  that 
the  chief  judice  had  forbad  him  to  enlarge  the  memo¬ 
rialid  till  the  15th  of  Augujl ,  as  the  record  was  wrong, 
and  fuch  were  the  indruehons  and  determination  of  the 
bench.'’ — 1  am  rather  at  a  lofs  Mr.  chairman,  whether 
this  is  to  be  confidered  as  a  charge  formally  exhibited 
againd  the  chief  judice,  or  as  a  mere  circumdance  of 
aggravation,  brought  forward  to  irritate  and  indame. 
My  doubt  a.rifes  from  the  following  declaration  of  the 
memorialid'  “  that  he  does  not  wifh  to  excite  any  par¬ 
ticular  legiflative  attention,  in  regard  to  the  unwarrant¬ 
able  and  arbitrary  directions  of  the  chief  judice,  to  de¬ 
prive  him  of  his  liberty  a  moment  longer  than  the  re¬ 
cord  fpecifiecl,7’  from  which  it  (hould  feem  that  he  docs 
not  wifh  an  enquiry  to  take  piece  :  and  yet  from  his 
adding  that  he  humbly  conceives  it  is  unprecedented  in 
modern  law,  and  of  very  dangerous  confequence  at  all 
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times  in  a  free  government,  to  allow  a  judge  to  deviate 
from  cr  impute  errors  in  the  records  of  a  public  officer, 
to  whofe  minutes  the  greated  refpedl  is  due,  in  as  much 
as  our  liberties,  properties  and  our  lives  depend  on  the 
fuppofed  verity  and  inability  of  fuch  records. ?  I  e^n. 
hardly  fuppofe  his  meaning  to  be,  that  this  matter  fhould 
pafs  unnoticed.  Since  however,  it  it  is  not  intended 
as  a  charge,  i  has  no  bufiners  in  the  memorial,  I  (hall 
confider  it  as  fuch  and  treat  it  accordingly. 

Without  entering  at  prefent.  into  the  confide!  ation  of 
the  evidence,  it  muff  drike  every  difcerning  and  un~ 
biafed  mind,  that  if  this  charge  was  literally  true  in  the 
manner  it  is  hated,  it  would  afford  no  grounds  for  an 
impeachment.  When  the  ientence  was  paftea  and  the 
term  was  over,  the  judges  had  difchargcd  their  duty, 
and  their  authority  was  at  an  end.  if  the  goaler  enter¬ 
tained  doubts  as  to  the  duration  ot  the  imprifonment, 
he  was  at  liberty  to  confult  whom  he  pleated.  Mr. 
Ad' Kean  neither  was  nor  poflibly  could  be  in  his  official 
capacity,  when  his  opinion  was  auced  by  Mr.  Reynolds > 
nor  had  he  any  more  to  do  with  the  matter  than  any 
other  man.  He  might  give  his  opinion  as  ay  private 
man,  and  as  any  other  private  man  might  do,  but  if 
that  opinion  was  wrong  he  is  nomore  accountable  tor  it 
than  any  other  perlon  would  have  been.  He  (its  as  a 
judge  in  matters  that  come  properly  before  him,  either 
in  or  out  of  court ;  but  (entente  had  been  paffed,  the 
term  was  over,  and  unlefs  on  a  habeas  corpus  the  cjuefHon 
could  not  come  before  the  chief  juflice ,  although  the  opi¬ 
nion  of  Mr.  McKean  might  be  a  fked  and  given.  What 
that  opinion  was,  is  therefore  of  no  confequcnce  at 
prefent. 

It  is  proper  neverthelefs,  that  what  realty  palled, 
fhould  be  truly  dated  and  fully  underdood,  The  me¬ 
morial  dates,  and  the  fa<d  is  admitted,  that  thefentence 
of  the  court  was  pronounced  on  the  i5?h  °f  ft  e 

witneffes,  manyi  i  number,  and  accurate  in  their  recol¬ 
lection,  agree  that  ic  was  for  a  calendar  month,  o?  till 
the  15th  of  Augufl .  On  the  13th  of  Augnjl  the  jailer 
failed  on  Mr,  McKean,  with  a  paper  in  the  hand-writ- 
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ing  of  Mr.  Davis ,  purporting  to  be  a  copy  of  the  record, 
and  ihewing  the  fentence  of  imprisonment  to  be  for  one 
month.  The  jailer  fwears  that  Mr.  AD  Kean's  words, 
on  being  Ihewn  that  paper  were,  ^  it  is  not  fo  fully  ex* 
prefled,  as  it  was  in  the  fentence  for  a  calendar  month, 
but  I  wifh  you  to  difcharge  him  on  the  15th  day  in  the 
morning.”  In  half  an  hour  after  the  chief  juftice,  on 
his  vray  to  the  fiate-houfe,  called  to  the  jailer  and  faid, 
he  had  thought  of  Col.  Ofwald' s  cafe,  and  delivered  him 
the  following  letter  : 

“  Sir, — With  refpedfc  to  the  time  of  the  imprifon* 
meet  of  Mr.  Ofwald ,  it  was  intended  to  be  for  one  ca¬ 
lendar  month,  that  is,  until  the  15th  of  Augujt ,  and  fo 
expreffed  when  judgment  was  giver);  but  as  it  is  not  fo 
fully  exprefled  in  the  entry  on  record,  and  the  fine 
has  been  remitted  by  council,  I  2m  of  opinion  you  will 
be  excufeable  in  d.fcharging  him  immediately,  and  for 
my  own  part  have  no  objection  to  it.  I  am,  Sir,  your 
mod  humble  fervant.  Thomas  ADKtaru 

Philadelphia ,  Auguft  1 ffth,  1788. 

Jcfeph  Cowperthwaite ,  Efq. 

Sheriff',  or  the  keeper  of 
the  jail  of  Philad .  county. 

On  which  Col.  Ofwald  was  immediately  difcharged ; 
and  all  this  is  proved  to  have  happened  within  about 
half  an  hour  from  the  application  by  the  gaoler  to  Mr. 
McKean. 

On  this  evidence  I  muft  remark,  that  the  paper 
fhewn  to  Mr.  McKean,  was  fubfcribed  by  one  of  Mr. 
Burd' s  clerjcs,  but  was  neither  the  record  or  an  exempi- 
fication  of  it,  nor  was  it  under  the  leal  of  the  cou*t,  or 
the  hand  of  the  Prothonotary  :  It  was  therefore  no  evi¬ 
dence,  nor  could  it  be  admitted,  read  or  heard  as  fuch, 
on  any  occafion  whatever.  Loid  Chief  Baron  Gilbert, 
in  his  Jaw  of  evidence,  page  23,  245  fays  tc  The  dif¬ 
ference  is  between  a  copy  authenticated  by  a  perfon 
truftcd  to  that  purpofe,  for  there  that  copy  is  evidence. 
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and  a  copy  given  out  by  the  officer  of  the  court  that  is 
not  trufted  to  that  purpofe,  for  that  is  not  evidence* 
without  proving  it  actually  examined.  The  reafon  of 
the  difference,  fays  he,  is,  that  when  the  law  hath  ap¬ 
pointed  any  perfon  for  any  purpofe,  the  law  muff;  truff 
him  as  far  as  he  ads  under  the  authority  that  the  law 
hath  lodged  in  him  ;  otherwife  it  would  be  to  give 
credit  to  another  officer  and  not  to  him  at  the  fame 
time.” 

Hence  it  appears  that  if  Mr.  McKean  is  to  be  con- 
ffdered  in  this  part  of  the  bufmefs  in  the  character  of 
chief  juff ice  (and  it  has  already  been  (hewn  that  unlefs 
he  is  confidered  as  fuch  the  charge  is  altogether  ground- 
lefs)  he  was  right  in  difregarding  the  paper  that  was 
(hewn  to  him.  The  truth  moff  probably  is,  that  know¬ 
ing  the  fentence  to  have  been  for  a  calendar  month,  he 
repeated  the  terms  of  it  to  the  gaoler  without  any  re¬ 
gard  to  a  paper  which  could  afford  no  legal  light  re- 
fpeding  it.  On  finding  however,  at  the  prothonotaries 
office  (for  from  the  words  in  his  letter  “  that  as  it  is 
not  fo  fully  exprejfed  in  the  enter y  on  record I  am  in¬ 
duced  to  believe,  that  he  took  the  trouble  of  examining 
the  record)  that  the  word  “  calendar ”  was  omitted,  he 
immediately  gave  the  neceffary  information  to  the  gaoler* 
on  which  Col.  Cfwald  was  difcharged  Let  this  tranf- 
adion  be  tortured  into  every  fhape  that  it  can  poffibly 
aflume,  and  it  will  ff ill  appear,  that  the  record,  by  the 
omiffion  of  the  word  4C  callender"  is  different  from  the 
fentence  pronounced  in  court,  and  that  the  chief  juftice 
could  have  taken  but  a  few  minutes  either  to  examine 
the  record  or  look  into  the  law,  before  writing  the  let¬ 
ter  which  effedied  Col.  Ofwald’s  difcharge.  I  have  taken 
no  notice  of  the  words  in  the  memorial  “  that  the  chief 
juffice  forbid  the  joaler  to  enlarge  the  memorialift  till 
15th  of  Augujl ,  as  the  record  was  wrong ;  and  fuch  were 
the  intentions  and  determination  of  the  bench,”  becaufe 
they  are  altogether  unfupported  by  evidence. 

Having  removed  as  with  the  touch  of  a  finger  thefe 
fmail  things  (for  fo  flight  a  talk  could  call  for  neither 
exertion  or  abilities)  I  appear  like  little  David  with  his 


' 


234  DEBATES  OF  THE  GENERAL  ASSEMLBT 

fling  before  the  great  Galich  of  the  charges,  namely. 

That  the  liberty  of  the  prefs  has  been  violated /’  High 
founding,  keal  kindling,  blood  inflaming  charge  th  s  in¬ 
deed  !  and  as  often  as  there  is  ground  for  it,  I  fhail  cer¬ 
tainly  be  found  among  the  foremoft  ranks  in  defence  of 
the  prefs.  The  liberty  of  the  prefs,  in  the  true  fenfe 
a i  *  *  g  g  f  the  w  ord  s ,  is  fo  highly  eftimaole  that 

even  an  unfounded  jealoufy  refpedting  it,  is  often  ex- 
ctufable and  fomedmes  commendable:  But  wherein  does 
its  excellency  confift  ?  In  determining  this  important 
queftion,  let  us  not  be  led  affray  by  unmeaning  founds,  or 
fuller  our  minds  to  be  bewildered  by  the  rhapfody  of 
mere  declamation.  Writers  have  lately  appeared,  who 
feem  to  think  that  liberty ,  from  the  very  meaning  of 
the  word  excludes  all  idea  of  reftraint.  This  is°not 
liberty  in  its  genuine  fenfe,  but  licentioufnefs,  which 
is  a  more  dangerous  enemy  to  liberty  than  tyranny  it- 
felf.  As  I  hold  no  fentiments  on  this  fubjedt  which  I 
am  afraid  to  avow,  I  fhail  take  this  opportunity  of  de» 
daring  and  enforcing  them. 

The  difference  between  that  unbounded  licentiouf¬ 
nefs  which,  under  the  name  of  liberty  exilted  amorxi 
the  human  race,  in  the  natural  and  uncultivated  hate, 
and  the  refinement  of  it,  into  civil  or  political  liberty, 
in  a  flateof  fociety  has  already  been  (hewn,  and  in  (hew¬ 
ing  that,  it  has  appeared,  that  the  latter  has  grown  out 
of  the  former,  by  its  wild  luxuriances  being  lopped  off, 
and  a  rational  fyftem  engrafted  in  their  head.  Hence 
it  follows,  that  they  cannot  thrive  or  even  exift  toge¬ 
ther  ;  and  that  where  the  former  prevails  the  latter  mull 
perifh  and  the  commonwealth  with  If.  For  to  admit 
in  a  ftate  of  fociety,  thofe  indulgences  which  rendered  a 
Hate  of  nature  intolerable,  and  which  occafioned  meu 
to  emerge  out  of  the  one  into  the  other,  mult  as  they 
arc  *  1  together  inadequate  to  the  purpofes  of  fociety,  have 
a  direct  tendency  to  caufe  a  relapfe  into  a  Rate  of  nature. 
In  return  for  the  facrifices  made  of  that  rude  and  vagrant 
liberty,  which  confifts  in  a  power  of  affing  as  one 
thinks  fit,  without  any  reftraint  or  controul,  unlefs  by 
the  law  of  nature,  meu  became  capable  of  aepuiring  per& 
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snanent  property,  and  entitled  to  an  ample  fecurity  by 
human  laws,  for  that  property  together  with  their  lives 
and  liberties.  Whatever  tends  to  deftroy  that  fecurity 
is  dedru<dive  of  fociety,  and  mud  unlefs  timely  checked, 
terminate  in  its  diffolution.  The  principal  end  of  fociety 
is  to  protect  individuals  in  fo  much  of  their  natural 
righrs  as  are  confident  with  a  date  of  fociety,  but  which 
could  not  be  preferved  in  peace,  without  that  mutual 
adidance,  which  is  gained  by  the  inditution  of  friendly 
and  focial  communities.  Bence  it  follows,  that  the  pri¬ 
mary  end  of  human  laws  is  to  regulate  thofe  abfoiute 
rights  and  to  maintain  individuals  in  the  enjoyment  of 
them  thus  regulated ,  which  can  only  be  done  by  redraw¬ 
ing  whatever  is  inconfident  v/ith  them. 

Addreding  myfelf  as  I  am  Mr.  chairman,  to  men  in 
a  civilized  date,  and  who  are  accudomed  to  the  laws 
and  regulations  which  it  has,  for  the  general  good  1m- 
pofed,  the  difeuflien  would  be  no  lefs  curious  than  ufe- 
lefs,  whofe  object  fhould  be  to  prove,  that  a  man  whof% 
virtues  had  procured  him  a  good  name  has  a  property 
in  it,  which  is  or  ought  to  be  fecured  by  the  laws  of 
fociety  :  when  fecurity  is  afforded  for  every  other  fpecies 
ofproperty,  furely  no  good  reafon  can  be  adigned  why 
the  laws  fhould  be  regardlefs  of  this,  which  is  of  all 
others  the  mod  valuable  if  it  is  true  (and  that  it  is, 
none  but  a  Hottentot  or  men  equally  favage  will  deny) 
that  a  man  has  a  property  in  his  good  name,  it  follows,  that 
every  wanton  and  groundlefs  attack  which  is  made  upon 
it,  mud  be  an  injury ,  If  it  is  an  injury ,  there  mud  be 
a  remedy  for  and  redrefs  of  that  injury,  for  it  is  a  uni- 
verfal  principle  of  law,  which  pervades  our  whole  fydem 
of  jurifprudence,  and  embraces  the  mod  minute  tranf- 
2&ions  through  life,  that  “  every  right  mud  have  a 
remedy  and  every  injury  its  proper  redrefs. M  I  have 
the  authority  of  a  very  great  luminary  of  the  law  for 
faying,  that  if  a  man  has  a  right  he  mud  of  neceflity 
have  a  means  to  vindicate  and  maintain  it,  and  a  remedy 
if  he  is  injured  in  the  cxercife  or  enjoyment  of  it,  and 
that  it  isa  vain  thing  to  imagine  a  right  without  a  remedy 
tor  want  of  right  2nd  want  of  remedy  are  reciprocal  / 7 
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and  of  another  perhaps  equally  refpe&able  for  faying, 
€t  to  the  eternal  glory  of  the  Englijh  conhitution  be  it 
fpoken,  there  is  no  contempt  fo  obftinate  hut  may  be 
humbled  ;  no  injury  fo  inveterate  but  may  be  totally 
eradicated  by  fome  branch  or  other  of  the  law.”  With¬ 
out  bellowing  any  extravagant  compliments  on  our  own 
conftitntion  (which  certainly  contains  many  good  and 
fome  bad  things)  I  maybe  allowed  to  fay  that  its  object 
in  this  refpedlmuh  be  the  fame  with  the  Englijh  one.  If 
thefe  are  incontrovertible  truths,  it  naturally  follows, 
that  although  every  man  is  entitled  to  the  free  ufe  of 
his  printing  prefs,  ;n  like  manner  with  that  of  other  pro¬ 
perty,  he  muff  take  care  not  to  exercife  this  right  to  the 
prejudice  of  his  neighbour. 

To  underhand  this  righrly,  we  muff  confider  how 
far  a  man  is  permitted  by  human  laws,  to  ufe  his  pro¬ 
perty  in  a  hate  of  fociety,  and  wherein  he  is  reffrained  : 
and  having  efcertained  this,  wre  muh  endeavour  to  learn 
*7  he  t  her  any  particular  privilege,  beyond  what  is  in¬ 
dulged  in  other  cafes,  is  afforded  to  printers  in  the  ufe 
or  their  preffes.  There  have  been  times  when  the  ufe 
of  them  was  improperly  rejlrained  ivithin  much  narrower ‘ 
limits ,  than  was  allowed  in  the  ufe  of  other  property, 
but  that  period  never  exihed  when  greater  ufe  was  in¬ 
dulged. 

The  fecnrity  of  life,  liberty  and  property,  to  which 
men  are  entitled  in  a  hate  of  fociety,  excludes  the  idea 
of  one  man  uling  his  property  to  the  prejupice  of  ano  - 
ther,  inasmuch  as  there  can  be  no  fecuriiy  for  life,  li¬ 
berty  or  property,  to  one  man,  where  fuch  an  unliinit- 
ted  ufe  of  prop  rty  is  allowed  to  another.  It  was  among 
the  principal  objedts  of  fociety,  to  rehrain  this  uncon- 
trouled  and  boundlefs  power,  and  therefore  the  retain¬ 
ing  of  it  would  be  dehrudfivc  of  the  very  ends  for  which 
fociety  was  formed.  On  this  principle,  a  well  ehafelifh- 
ed  and  univerfal  maxim  of  the  common  law,  which  per¬ 
haps  approaches  nearer  than  any  other  human  fyhem 
to  a  hate  of  perfedtjon,  .enjoins  upon  every  man,  “  Sic 
uten  tuo ,  ut  alicnum  non  lezdasf  trie  meaning  of  which 
is,  that  he  mujl  ufe  his  property  in  fuch  a  manner  as  not  is 
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injure  other*,  Pairing  over  the  common  cafe  of  an  im~ 
mediate  trefpafs,  or  direCt  wrong  and  injury  by  one  man 
to  the  property  of  another,  I  muff  obierve,  that  if  any 
one  (though  he  may  do  what  he  pleafes  on  the  upright 
or  perpendicular  of  his  ioJ)  e redds  a  ipout  in  filch  a 
manner  as  to  throw  the  water  off  his  roof  on  his  neigh¬ 
bour’s  lor,  or  if  he  keeps  his  hogs  or  other  noifome 
animals  fo  near  thehoufe  of  another,  that  the  flench  of 
them  incommodes  him  and  makes  the  air  unwholefome, 
fo  as  to  deprive  him  of  the  ule  and  benefit  of  his  houfe, 
or  if  he  fets  up  and  exercifes  an  offenfive  trade,  as  a 
tannefs,  a  tallow-chandler’s,  or  the  like,  which  tho* 
lawful  and  neceffary,  fhculd  be  ufed  in  remote  places: 
or  if  he  ereCts  a  dam  acrofs  a  ftream  of  water,  fo  as  to 
occalion  it  to  rebound  and  overflow  his  neigbour’s  lands 
which  lie  above  him,  or  in  fhort,  if  in  any  other  cafe 
which  can  be  put,  he  ufes  his  property  in  iuch  a  man¬ 
ner  as  to  injure  another,  this  wholefome  rule  applies, 
and  affords  redrefs  adequate  to  the  injury.  This  rule 
has  ever  been  fuppoffd  to  be  univerfal  in  its  nature  and 
operation,  to  extend  to  every  poffible  cafe,  and  not  to 
be  entangled  with  a  Angle  exception.  It  is  founded  on. 
the  very  nature  ot  fociety.  It  is  calcula'.ed  to  afford 
that  fccurity  without  which  fociety  is  but  a  ftatc  of  na¬ 
ture,  under  a  different  name,.  Every  exception  to  it  is 
an  exception  to  our  being  in  a  complete  ftate  of  fociety, 
and  muff,  fo  far  as  it  extends,  throw  us  back  into 
a  flate  of  nature.  It  has  grown  out  of  the  effence  of 
government,  and  rnuft  continue  or  perifn  with  it. 

Having  (hewn  the  univerfality  of  this  rule,  and  ex¬ 
plained  the  principles  on  which  it  depends,  it  remains 
for  me  to  enquire  whether  there  is  an  exception  to  it, 
under  which  printers  may  with  impunity  publifh  what¬ 
ever  envy  may  fugged:,  or  malice  dilate,  againff  the 
(aired  characters  in  the  community  :  If  there  is,  there 
muff  (as  the  common  fenfe  and  feelings  of  mankind, 
the  voice  of  nature,  -eafon  and  revelation,  are  all  againit 
it)  be  fome  pofitive  law  or  ccnftitutional  provifion  to 

fupport  it. 

As  it  is,  or  ought  to  be  the  great  objeCt  of  the  law, 
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to  afford  prote6lion  to  individuals  in  the  peaceable  en-, 
joy  merit  of  their  rights,  and  as  it  carefully  avenges  eve¬ 
ry  injury  which  may  be  offered  them,  it  muff  ftrangely 
depart  from  its  ufual  benevolence,  if  it  lets  loofe  a  licenti¬ 
ous.  prefs  on  every  chara&er  that  may  come  in  its  way, 
As  a  fuppofition  of  that  nature,  (and  it  has  not  only 
been  fuppofed,  but  boldly  averted)  tends  to  difgrace  a 
fyflcm  which  has  worked  itfelf  pure  by  rules  and  prin¬ 
ciples  drawn  from  the  fountains  of  jutlice  and  equity, 
it  mu  ft  be  no  lefs  pieafing  to  a  well  intentioned  mind, 
than  it  is  eaiy  for  one  of  but  moderate  capacity,  to  ref- 
cue  it  from  this  difgrace. 

To  efreft  this  we  muft  remember,  that  in  a  ftate  of 
fociety  a  man  of  good  name  has  a  property  in  it :  that 
lie  is  entitled  to  fecurity  for  that  property,  and  that  no 
other  man  has  a  right,  under  the  pretence  of  ufing  his 
own  property  as  he  pleTes,  to  injure  that  of  his  neigh¬ 
bour.  With  tilde  truths  imprefTed  in  our  minds,  we 
(liall  be  the  better  enabled  to  comprehend  the  truefenfe 
and  meaning  of  the  words  liberty  of  the  prefs. 

Soon  after  the  art  of  printing  was  invented,  it  was 
locked  upon  by  the  pride  of  monarchy,  as  a  matter  of 
date,  and  fubjecl  to  the  coercion  of  the  crown.  It  was 
therefore  regulated  by  proclamations,  prohibitions,  char¬ 
ters  of  privileges,  and  of  iicenfes;  and  finally  by  the  de¬ 
crees  of  the  court  of  ftar-chamber,  which  limited  the 
number  of  printers,  and  of  prefies  which  each  fhould 
employ,  and  prohibited  new  publications,  unlefs  previ¬ 
ous  v  approved  by  Jicenfets.  After  the  demolition  of 
that  odious  tribunal  in  1641,  the  parliaments  of  En¬ 
gland  a  (Turned  the  fame  powers  as  the  fiar-chamber  had 
exe^cifcd,  and  by  feverai  ftatutes  limited  the  number  of 
printers,  and  of  preffes,  appointed  licenfers  to  fuperln- 
tend  them,  and  prohibited  under  fevere  penalties,  all 
new  publications  which  hid  not  undergone  the  previ¬ 
ous  infpecfion  of  the  licenfers,  and  been  approved  of  by 
them.  The  laft  of  thefe  retraining  flatutes  expired  in 
1694,  when  the  pr  fs  became  free  from  the  reftraims 
with  which  it  had  been  fettered,  and  has  ever  fmee  con¬ 
tinued  To. 
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Without  troubling  the  committee  with  the  volumes 
©f  hiftory,  and  numerous  pages  of  law,  in  which  thcfe 
fads  are  recorded,  I  (hall  read  the  following  paragraph 
in  page  1 52  of  the  4th  vol.  of  Black .  Ccm.  in  proof  of 
what  I  have  advanced,  and  if  any  one  is  hardy  enough 
ftill  to  doubt,  he  may  fatisfy  himfelf  by  examining  the 
different  Statutes,  and  other  authorities  which  are  there 
quoted.  44  The  art  of  printing,  foon  after  its  inuc- 
dudion,  was  looked  upon  (as  well  in  England  as  in 
other  countries)  as  merely  a  matter  of  Hate,  and  fubjed 
to  the  coercion  of  the  crown.  It  was  therefore  regulated 
with  us  by  the  king’s  proclamations,  prohibitions,  char¬ 
ters  of  privilege  of  licenfe,  and  finally  by  the  decrees  of 
the  court  of  ftar- chamber  ;  w  hich  limited  the  number  of 
printers,  and  of  preffes  which  each  fhould  employ,  and 
prohibited  new  publications  unlefs  previoufly  approved 
by  proper  licenfe.  On  the  demolition  of  this  odius 
jurifdidion  in  1641,  the  long  parliament  of  Charles  I* 
after  their  rupture  with  that  prince,  aflumed  the  fame 
powers  as  the  ftar-chamber  exercifed  with  refped  to  the 
licenfing  of  books  ;  and  in  1642,  1647,  1649,  and 
1652,  (Scobell.  i.  44.  134.  ii.  88.  230.J  iffued  their 
ordinances  for  that  purpofe,  founded  principally  on  the 
ftar-chamber  decree  of  1637.  In  1662  was  pafled  the 
ftatute  13  and  14  Car.  II.  c.  33.  which  ( with  fome 
few  alterations)  was  copied  from  the  parliamentary  or¬ 
dinances.  This  ad  expired  in  1679,  but  was  revived 
by  ftatute  1  Jac.  II.  c.  17.  and  continued  till  1692. 
It  was  then  continued  for  two  years  longer  by  ftatute 
4  W .  h  M.  c.  24.  but  though  frecquent  attempts  were 
made  by  the  government  to  isvive  it,  in  the  fubfequent 
part  of  that  reign,  (Com.  Journ.  11  Feb.  1694.  26 
Nov.  1695.  23  Od.  1696.  9  Feb.  1697.  31  Jan.  1698*) 
yet  the  parliament  refilled  it  fo  ftrongly,  that  it  finally 
expired,  and  the  prefs  became  properly  free  in  1694  ; 
and  has  ever  fince  fo  continued. 

To  place  this  matter  in  a  light  which  is  ftill  more 
fhrong  and  clear,  I  will  read  fo  much  of  the  laft  ad  of 
the  Brinjh  parliament,  (except  fuch  as  were  made  to 
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continue  it)  for  refraining  the  liberty  cf  the  prefs,  as  is 
pertinent  to  the  bufinels  before  us. 

It  is  entitled,  44  An  a£t  for  preventing  abufes  in 
ppnting  leditious,  treafonable  and  unhcenfed  books  and 
pamphlets,  and  for  regulating  of  printing  and  printing- 
prefTes.  ’  It  was  palled  in  the  14th  year  of  the  reign  of 


preucs.  it  was  pawea  in  me  14m  year  . . ,.t. 

Charles  II.  and  was  afterwards  continued  till  1694, 
when  it  expired. 

44  Whereas  the  well  government  and  regulating  of 
printers  and  printing  preffes  is  a  matter  of  public  care, 
and  of  great  concernment,  efpecially  confidering,  that 
By  the  general  licentioufnefs  of  the  late  times,  many 
evil  d;fpofed  perlons  have  been  encouraged  to  print  and 
fell  heretical,  fchifmatical,  blafphemous,  feditious  and 
treafonable  books  pamphlets  and  papers,  and  (dill  continue 
fuch  their  unlawful  and  exorbitant  pracfice,  to  the  high 
difhonour  of  Almighty  God,  the  endangering  the  peace 
of  thefe  kingdoms,  and  railing  a  difafFedlion  to  his  mcft 
excellent  Majefty  and  his  government  :  for  prevention 
whereof,  no  fuier  means  can  be  advifed,  than  by  re¬ 
ducing  and  limiting  the  number  of  printing  preffes,  and 
by  ordering  and  fettling  the  faid  art  or  my  fiery  of  print¬ 
ing  by  a6l  of  parliament,  in  manner  as  herein  after  is 
expreffed. 

And  be  it  further  ordained  and  enabled  by  the 
authority  aforefaid,  That  no  private  perfon  or  perfons 
whatfoever  (li nil  at  any  time  hereafter  print  or  caufe  to 
be  printed,  any  book  or  pamphlet  whatfoever,  unlefs 
the  fame  book  and  pamphlet,  together  with  all  and 
every  the  titles,  epiftles,  prefaces,  proems,  preambles, 
introductions,  tables,  dedications,  and  other  matters 
and  things  thereunto  annexed,  be  (lift  entered  in  the 
book  of  the  regifter  of  tin*  company  of  ftationers  of  Lon- 
don ,  except  arfs  of  parliament,  proclamations,  and  fuch 
other  books  and  papers  as  (hall  be  appointed  to  he 
printed  by  virtue  of  any  warrant  under  the  king’s  ma- 
jefty’s  fign  manual,  or  under  the  hand  of  one  or  both 
of  his  majefty’s  principal  fecretaries  of  (late  ;  and  unlefs 
the  fame  book  and  pamphlet,  and  alfo  all  and  every  the 
laid  titles,  epiftles,  prefaces,  proems,  preambles,  intro- 
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du6Kons,  tables,  dedications,  and  other  matters  and 
things  whatfoever  thereunto  annexed,  or  therewith  to 
be  impiinted,  fhall  be  firft  lawfully  licenfed  and  autho- 
rifed  ro  be  printed  by  fuch  perfon  and  perfons  only  as 
fhall  be  conhituted  and  appointed  to  licence  the  fame, 
according  to  the  direction  and  true  meaning  of  this 
prefent  acb  herein  after  expreffed,  and  by  no  other  $ 
(that  is  to  fay)  That  all  books  concerning  the  com¬ 
mon-laws  of  this  realm,  fhall  be  printed  by  the  fpecial 
allowance  of  the  lord-chancellor,  the  lord-keeper  of  the 
great  feal  of  England,  for  the  time  being,  the  lords 
chief-juftices  and  lord  chief-baron  for  the  time  being, 
or  one  or  more  of  them,  or  by  their,  or  one  or  more 
of  their  appointments;  and  that  ail  books  of  hiftory 
concerning  the  date  of  this  realm,  or  other  books  con- 
cerning  any  affairs  of  date,  fhall  be  licenfed  by  the 
principal  fecretaries  of  date  for  the  time  being,  or  one 
of  them,  or  by  their,  or  one  of  their  appointments  ; 
and  that  all  books  to  be  imprinted  concerning  heraldry, 
titles  of  honor,  and  arms,  or  otherwife  concerning  the 
office  of  earl-marfhal,  fhall  be  licenfed  by  the  earl-marfhal 
for  the  time  being,  or  by  his  appointment,  or  in  cafe  there 
fhall  not  then  be  an  earl-marfhal,  fhall  be  licenfed  by 
the  three  kings  of  arms,  Garter, Clarencieux  and  Norroy , 
or  any  two  of  them,  whereof  Garter  principal  king  of 
arms  to  be  one  ;  and  that  all  other  books  to  be  im¬ 
printed  or  reprinted,  whether  of  divinity,  phydek,  phi- 
Jofophy,  or  whatfoever  other  fcience  or  art,  fhall  be 
did  licenfed  and  allowed  by  the  lord  archbifhop  of  Can¬ 
terbury,  and  lord  bifhop  of  London  for  the  time  being, 
or  one  of  them,  or  by  their  or  one  of  their  appoint¬ 
ments,  or  by  either  of  the  chancellors,  or  vice-chancel¬ 
lors  of  either  of  the  univerfities  of  this  realm  for  the 
time  being  ;  provided  always,  that  the  faid  chancellors, 
or  vice-chancellors  of  either  of  the  faid  univerfities  fhall 
only  licenfe  fuch  books  as  are  to  be  imprinted  or  re¬ 
printed  within  the  limits  of  the  faid  univerfities  refpec- 
tively,  but  not  in  London  or  elfewhere,  not  meddling 
either  with  books  of  common-law,  or  matters  of  date 
or  government,  nor  any  book  or  books,  the  right  of 
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printing  whereof  doth  folely  and  properly  belong  to 
any  particular  perfon  or  perfons,  without  his  or  their 
con  fen  t  firft  obtained  in  that  behalf. 

Se£t.  4.  And  be  it  enaded  by  the  authority  afore- 
faid,  1  hat  every  perfon  and  perfons  who  by  virtue  of 
tins  prdcnt  add  are,  or  fhall  be  appointed  or  authored 
to  licenfe  the  imprinting  of  books,  or  reprinting  thereof 
with  any  additions  or  amendments,  as  aforefaid,  fhal! 
have  one  written  copy  of  the  fame  book  or  books  which 
ihall  be  fo  hcenfed  to  be  imprinted  or  reprinted  with  the 
titles,  epifties,  prefaces,  tables  dedications,  and  all  other 
things  whatfoever  thereunto  annexed  ;  which  faid  copy 
hiall  be  delivered  by  fuch  licencer  or  licencers  to  the 
printer  or  owner  for  the  imprinting  thereof,  and  fhall 
be  folely  and  entirely  returned  by  fuch  printer  or  owner 
sher  the  imprinting  thereof,  unto  fuch  licencer  or  li¬ 
cencers,  to  be  kept  in  the  public  regidries  of  the  faid 
lord  archbifhop,  or  lord  bofhc  p  of  London  refpedfively, 
or  in  the  office  of  the  chancellor  or  vice-chancellor  of 
either  cf  the  faid  univerfities,  or  with  faid  lord-chancel¬ 
lor  or  lord*keeper  of  the  great  feal  for  the  time  being, 
or  lord  chief  juftice,  or  lord-baron,  or  one  of  them,  or 
the  faid  principal  fecretaries  of  date,  or  with  the  earl- 
marfnal,  or  the  faid  kings  of  arms,  or  one  of  them- 
cf  all  fuch  books  as  fhall  be  hcenfed  by  them  relpec- 
tively ;  and  if  fuch  book  fo  to  be  Hcenfed  (hail  be  an 
Lnglijb  book,  or  of  the  Englijh  tongue,  there  fhall  he 
two  written  copies  thereof  delivered  to  the  licencer  or 
licencers  (if  he  or  they  fhall  fo  require)  one  copy  whereof 
lo  licenfed  (hall  be  delivered  back  to  the  faid  printer  or 
owner,  and  the  other  copy  fhall  be  referred  and  kept  as 
aforefaid,  to  the  end  fuch  licencer  or  licencers  may  be 
fecured,  that  the  copy  fo  licenfed  fhall  not  be  altered 
without  his  or  their  privity  ;  and  upon  the  faid  copy 
1  ben  fed  to  be  printed,  he  or  they  who  fhall  fo  licence 
the  fame  fhall  teftify  under  his  or  their  hand  or  hands, 
that  there  is  not  any  thing  in  the  fame  contained  that 
is  contrary  to  the  chridian  faith,  or  the  dotdrine  or 
difeipline  of  the  church  of  England ,  or  againfl  the  date 
or  government  of  this  realm,  or  contrary  to  good  life,  or 
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good  manners,  or  ctherwife  as  the  nature  and  fubjedf  of 
the  work  {hall  require ;  which  licence  or  approbation 
(hall  be  printed  in  the  beginning  of  the  fame  book, 
with  the  name  or  names  of  him  or  them  that  (hall  au¬ 
thorize  or  licence  the  fame,  for  a  teif  imony  ot  the  allow¬ 
ance  thereof. 

Secf.  7.  “  And  be  it  further  enabled  and  declared. 

That  every  perfon  and  perfons  that  (ball  hereafter  print, 
or  caufe  to  be  printed  any  book,  ballad,  chart,  pour- 
tradiure,  or  any  other  thing  or  things  whatfoever,  (hall 
thereunto,  or  thereon,  print  and  fet  his  or  their  own 
name  or  names,  and  alfo  {ball  declare  the  name  of  the 
author  thereof,  if  he  be  thereunto  required  by  the  licen- 
cer  under  whofe  approbation  the  licenfing  of  the  faid 
book,  ballad,  char  ,  or  pourtradlure  (hall  be  authorized, 
and  by  and  for  whom  any  fuch  book  or  other  thing  is 
or  (hall  be  printed,  upon  pain  of  forfeiture  of  all  fuch 
books,  ballads,  charts,  pourtradlures,  and  other  thing 
or  things  printed  contrary  to  the  tenor  hereof  :  and  the 
preiTes,  letters  and  other  inftruments  for  printing,  where¬ 
with  fuch  book,  ballad,  portradfure,  or  other  thing  or 
things  fhall  be  fo  imprinted,  or  fet  or  prepared  for  the 
printing  thereof,  to  be  defaced  and  made  unfervicable  ; 
and  that  no  perfon  (hail  hereafter  print,  or  caufe  to  be 
imprinted,  nor  (hall  forge,  put  or  counterfeit  in  or  upon 
any  book  or  pamphlet,  the  name,  title,  mark,  or  vinnet 
of  any  perfon  or  perfons  which  hath  or  (ball  have  law¬ 
ful  privilege,  authority  or  allowance  of  foie  printing  the 
fame,  without  the  free  confent  of  the  perfon  or  perfons 
fo  privileged  firft  had  and  obtained,  upon  pain  that 
every  perfon  and  perfons  fo  offending,  (hall  forfeit  and 
loofe  all  fuch  books  and  pamphlets,  upon  which  fuch 
counterfeit  name  or  mark  fhall  be  imprinted,  and  fhall 
further  be  proceeded  againft  as  an  offender  againft  this 
prefent  adf. 

Seft.  10.  “  And  be  it  further  en  idled  by  the  au¬ 

thority  aforefaid,  That  no  perfon  or  perfons  within  the 
city  of  London ,  or  the  liberties  thereof,  or  elf  where, 
lhail  eredf  or  caufe  to  be  eredted  any  prefs  or  print ing- 
houfe,  nor  (hall  knowingly  demife  or  lett,  or  willingly 
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fuffer  to  be  held  or  ufed  any  houfe,  vault,  cellar,  or  other 
room  whatsoever,  to  or  by  any  perion  or  perfons  for  a 
printing-houfe,  or  place  to  print  in,  unlefs  he  or  they  who 
ere<£l  Inch  prefs,  or  fhall  fo  knowingly  demife  or  let  fuch 
houfe,  cellar,  vault,  or  room,  or  willingly  fuller  the 
fame  to  be  tiled,  fhall  firfl  give  notice  to  the  mailer  or 
wardens  of  the  faid  company  of  llationers  for  the  rime 
being,  of  the  eredling  of  fuch  prefs,  or  of  fuch  demife 
or  fuffering  to  work  or  print  in  fuch  houfe,  vault,  cellar 
or  room,  and  that  no  joyner,  carpenter,  or  other  per- 
fon  fhall  make  any  printing-prefs,  no  fmith  fhall  forge 
any  iron-work  for  a  printing-prefs,  no  founder  fhall  call 
any  letters  which  may  be  ufed  for  printing  for  any  per- 
fon  or  perfons  whatfoever  ;  neither  fhall  any  perfon  or 
perfons  bring  or  caufe  to  be  brought  in  from  any  parts 
beyound  the  feas,  any  letters  founded  or  call,  nor  fnall 
buy  any  fuch  letters  for  printing,  print ing-preffes,  or 
other  materials  belonging  unto  printing,  unlefs  he  or 
they  reflectively  fhall  firft  acquaint  the  faid  mailer  and 
wardens  of  the  faid  company  of  flationers  for  the  time 
being  or  feme  or  one  of  them,  for  whom  the  fame 
preffes,  iron-works  or  letters  are  to  be  made,  forged, 
cafl,  brought  or  imported,  upon  pain  that  every  perfon 
who  fhall  eredl  any  fuch  printing-prefs,  or  fhall  demife 
or  lett  any  houfe  or  room,  or  fuffer  the  fame  to  be  held 
or  ufed,  and  every  perfon  who  fhall  make  any  printing- 
prefs,  or  iron- work  for  a  printing-prefs,  or  fhall  make, 
import,  or  buy  any  letters  for  printing,  without  giving 
notice,  as  aforefaid,  fhall  forfeit  for  every  fuch  offence 
the  fum  of  five  pounds,  the  one  moiety  whereof  fhall 
be  to  the  ufe  of  our  fovereign  lord  the  king,  his  heirs 
and  fucceffors,  and  the  otlv  r  moiety  to  the  ufe  of  fuch 
perfon  or  perfons  as  fhall  fue  for  the  fame. 

Sect.  11.  “  And  be  it  further  enadled  by  the  au¬ 

thority  aforefaid,  That  for  the  time  to  come  no  man 
fhall  be  admitted  to  be  a  mailer  printer,  until  they  who 
are  now  actually  mafter  printers,  fhall  be  by  death  or 
otherwife,  reduced  to  the  number  of  twenty,  and  from 
thenceforth  the  number  cf  twenty  mailer  printers  fhall 
be  continued,  and  no  more,  befides  the  kings  printers,. 
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and  the  printers  allowed  for  the  univeifuies,  to  have  the 
ufe  and  exercife  of  printing  of  bocks  at  one  time,  and 
but  four  mafter  founders  of  letters  for  printing  ;  the^ 
which  laid  mafter  printers,  and  four  mafter  founders  of 
letters  for  printing  fhali  be  nominated,  appointed  ar  d 
allowed  by  the  lord  ardibifhop  of  Canterbury,  and  the 
lord  bifhop  of  London  for  the  time  being  ;  and  in  cafe 
of  death  of  any  one  of  the  faid  four  mafter  founders  of 
letters,  or  of  the  faid  mafter  printers,  or  of  forfeiture, 
or  avoidance  of  any  of  their  places  and  privileges  to 
print  by  virtue  of  this  ad,  for  any  offence  contrary  to 
the  fame,  or  other  wife,  that  then  the  lord  archbifhop 
of  Canterbury ^  and  lord  bifhop  of  London  foi  tne  time 
being,  or  one  of  them,  fliall  nominate  and  appoint  fuch 
other  fit  perfon  or  perfons  to  fucceed  and  fuppiy  the 
place  of  fuch  mafter  printer,  or  founder  of  letters  as  fliall 
be  void  by  death,  forfeiture  or  otherwise,  as  aforefaid; 
and  every  perfon  and  perfons  which  fliall  hereafter  be  al¬ 
lowed  or  permitted  to  have  the  ufe  of  a  printing-prefs 
cr  printing- houfe,  upon  or  before  fuch  his  allowance 
obtained,  fliall  become  bound  with  fureties  to  his  maje- 
fty  in  the  court  of  king’s-bench,  or  before  fome  one  or 
more  of  the  juftices  of  aflize,  or  the  juftices  of  the  peace 
at  their  quarter-feftions,  in  the  fum  of  three  hundred 
pounds,  not  to  print,  or  fuffer  to  be  printed  in  his  houfe 
or  prefs,  any  book  or  books  whatfoever,  but  fuch  as 
fliall  from  time  to  time  be  lawfully  licenfed. 

The  1 2th,  13th,  and  14th  fed  ions  limit  the  number 
of  preffes  and  a  pprentices,  and  provide  for  the  regula¬ 
tion  of  journeymen-printers :  and  the  15th  fedion  di- 
reds  the  fearching  for,  and  feizing  of  unlicenfed  books. 

Seft.  16.  And  be  it  ordained  and  enabled  by  the  au¬ 
thority  aforefaid,  that  all  and  every  printer  and  printers 
of  books,  founder  and  founders  of  letters  for  printing, 
and  all  and  every  other  perfon  and  perfons  working  in  or 
for  the  faid  trades,  who  from  and  after  the  tenth  dayd 
June,  in  the  year  one  thoufand  fix  hundred  and  fixty 
two,  fliall  offend  againft  this  prefent  ad,  or  any  article,^ 
ciaufe  or  thing  herein  contained,  and  (hall  be  thereof 
convided  by  virdid,confefIion  or  otherwife,  dial!  for  the 
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firft  offence  be  difenabled  from  exerciling  his  refpetfive 
trade  for  the  fpace  of  three  years,  and  for  the  fecond  of¬ 
fence  (hall  forever  thenceafter  be  difabled  to  ufe  or  exer- 
cife  the  art  or  myftery  of  printing,  or  offounding  letters 
for  printing,  and  (hall  alfo  have  and  receive  fuch  further 
pumrhment  by  line,  imprifonment,  or  other  corpo¬ 
ral  punifhment,  not  extending  to  life  or  limb,  as  by 
the  juftices  of  the  court  of  king’s  bench  or  juftices 
oi  the  oyer  and  terminer y  or  the  juftices  of  the  affize 
in  their  lever  al  circuits,  or  juftices  of  peace  in  their 
leveral  quarter  feffions  (hall  bethought  lit  to  be  inflifted; 
the  which  faid  juftices  of  the  peace  in  their  feveral  quar¬ 
ter- feffions  (hall  have  full  power  and  authority  to  hear 
and  determine  all  and  every  offence  and  offences  that 
(hall  be  committed  againftthis  act,  or  againft:  any  branch 
thereof,  upon  indi&ment  or  information  to  any  perfon 
or  perfons  to  be  taken  before  them  in  their  feftions  of 
peace  refpe£tively,  and  (hall  yearly  certify  into  the  court 
of  exchequer,  as  in  other  like  cafes  they  are  bound  to 
do,  the  lines  by  them  impofed  for  any  of  the  offences 
aforefaid,  and  (hall  and  may  alfo  by  virtue  hereof  award 
procefs  and  execution  for  the  taking  or  punching  fuch 
offenders  as  in  any  other  cafe  they  lawfully  may  do  by 
any  of  the  laws  and  ftatutes  of  this  realm. 

The  remaining  fedfions  contain  what  are  called  regu¬ 
lations,  but  are  in  fa£t  further  reftraints,  and  need  not 
be  read. 

Deaf  to  the  voice  of  reafon,  and  of  blunted  under  - 
ftanding,  mull  the  man  be,  who  is  any  longer  at  a  lofs 
to  comprehend  what  the  liberty  of  the  prefs  in  its  genu¬ 
ine  nature  and  extent  is.  We  have  feen  that  in  a  ftate 
of  fociety,  every  man  is  entitled  to  be  fecure  in  his  pro - 
pertyy  and  that  this  extends  to  his  good  name;  that  the 
right  which  every  man  enjoys  of  ufing  his  property, 
coniines  that  ufe  to  innocent  purpofes,  and  forbids  the 
exercife  of  it  to  the  prejudice  of  another:  that  there  is 
no  difference  in  nature  or  reafon  between  the  property 
which  a  man  has  in  his  printing-prefs,  and  in  any  other 
article,  and  that  from  the  nature  of  government  and 
principles  of  lav/,  he  can  no  more  ufe  the  one  than  the 
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other,  to  the  prejudice  of  his  neighbour.  We  have  teen 
that  printers  have  been  deprived  of  the  enjoyment  of 
this  right,  by  arbitrary  proclamations,  defpotic  ftar- 
chamber  decrees,  and  oppredive  datutes.  We  have  feen 
that  the  days  of  high  creded  prerogative,  when  royal 
proclamations  controuled  the  law,  have  palled  away: 
that  the  dar-chamber  is  abolifhed,  and  that  the  retrain¬ 
ing  datutes  are  expired.  We  have  feen  that  thefe  pro¬ 
clamations,  decrees,  and  datutes,  created  the  only  dif¬ 
ference  that  ever  exided  between  the  freedom  with 
which  a  man  might  ufe  his  prefs  and  any  other  kind  of 
property.  We  have  feen,  that  as  the  redraints  which 
they  impofed  are  removed,  the  prefs  has  rifen  to  a  level 
with  other  property,  and  as  there  is  nothing  in  the  na¬ 
ture  of  government,  or  in  the  datute  or  common  law, 
which  grants  it  any  greater  privilege,  there  can  be  no 
foundation  for  a  claim  to  it.  This  conclufion  is  fo  felf 
evident,  that  all  further  reafoning  and  argument  wrou!d 
be  waded  on  the  mind  that  is  not  fufceptihle  of  it. 

It  is  nevetthelefs  proper,  that  I  fhould  fhew  by  au¬ 
thority,  how  the  law  refpe&ing  the  prefs  is  fettled  in 
England  dnce  thofe  redraints  were  removed.  This  will 
appear  from  the  following  obfervations  of  the  fame 
learned  writer. 

“  Libels,  Ubelli  famofiy  which  taken  in  their  larged 
and  mod  extendve  fenfe,  dgnity  any  writings,  pictures, 
or  the  like,  of  an  immoral  or  illegal  tendency;  but  in 
the  fenfe  under  which  we  are  now  to  confider  them,  are 
malicious  defamations  of  any  perfon,  and  efpecially  a 
magidrate,  made  public  by  either  printing,  writing,  figas 
or  pi&ures,  in  order  to  provoke  him  to  wrath,  or  ex¬ 
po  fe  him  to  public  hatred,  contempt,  and  ridicule.  The 
direct  tendency  of  thefe  libels  is  the  breach  of  the  pub¬ 
lic  peace,  by  dirring  up  the  objeds  of  them  to  revenge, 
and  perhaps  to  blood-died.  The  communication  of  a 
libel  to  any  one  perfon  is  a  publication  in  the  eye  of  the 
law  ;  and  therefore  the  fending  an  abudve  private  letter 
to  a  man  is  as  much  a  libel  as  if  it  wrere  openly  printed, 
for  it  equally  tends  to  a  breach  of  the  peace.  For  the 
fame  reafon  it  is  immaterial  with  refpeft  to  the  eflence 
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of  a  libel,  whether  the  matter  of  it  be  true  or  faife ;  fince 
the  provocation,  and  not  the  falfity,  is  the  thing  to  be 
punifhed  criminally;  though  doubtlefs  the  falfhood  of 
it  may  aggravate  its  guilt,  and  enhance  its  punifhment. 
In  a  civil  action  we  may  remember,  a  libel  mud  appear 
to  be  faife,  as  well  as  Scandalous  ;  for  if  the  charge  be 
true,  the  plaintiff  has  received  no  private  injury,  and  has 
no  ground  to  demand  a  compenfation  for  himfelf,  what¬ 
ever  offence  it  may  be  againd  the  public  peace :  and 
therefore  upon  a  civil  action,  the  truth  of  the  accufati- 
on  may  be  pleaded  in  bar  of  the  fait.  But  in  a  crimi¬ 
nal  profecution,  the  tendency  which  all  libels  have  to 
create  animofities  and  to  difturb  the  public  peace,  is 
the  whole  that  the  Jaw  confiders.  And  therefore  in  fuch 
profecutions,  the  only  points  to  be  enquired  into  are, 
fird,  the  making  or  publifbing  of  the  book  or  writings 
and  fecondly,  whether  the  matter  be  criminal  :  and,  if 
both  thefe  points  are  againd  the  defendant,  the  offence 
againd  the  public  is  complete.  The  pumfhment  of 
fuch  libellers  for  either  making,  repeating,  printing,  or 
pub’ifhing  fucli  libel,  is  fine,  and  fuch  corporal  punida- 
inent  as  the  court  in  its  difcretion  (hall  indie!  ;  regarding 
the  quantity  of  the  offence,  and  the  quality  of  the  of¬ 
fender.  By  the  law  of  the  twelve  tables  at  Rome ,  libels, 
which  affedted  the  reputation  of  another,  were  made  a 
capital  offence  :  bnt,  before  the  reign  of  Augujius ,  the 
punifhment  became  corporal  only.  Under  the  em¬ 
peror  Valentinian  it  was  again  made  capital,  not  only  to 
write,  but  to  publifh,  or  even  to  omit  dedroying  them. 
Our  lav/,  in  this  and  many  other  refpe&s,  correfpcnds 
rather  with  the  middle  age  of  Roman  jurifprudence, 
when  liberty,  learning,  and  humanity,  were  in  their 
full  vigour,  than  with  the  cruel  edidfs  that  were  eda- 
bhfhcd  in  the  dark  and  tyrannical  ages  of  the  ancient 
decemviri,  or  the  later  emperors. 

In  this,  and  the  other  indances  which  we  have  lately 
confidcred  where  blafphemous,  immoral,  treafonable, 
fchifmatica],  feditious,  fcandalous  libels  are  punifhed 
by  xhsEngltJhhvfy  fome  with  a  greater,  ethers  with  a 
iefs  degree  of  feverity  ;  the  liberty  of  the  prefs ,  properly 
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undeiftoocljs  by  no  tn^ans  infringed  or  violated.  Fhe 
liberty  of  ths  p * e * s  is  indeed  eiTennal  to  the  nature  of  a 
free  hate  :  but  this  coalifts  in  laying  no  previous  re- 
Hraints  upon  publications  and  not  in  freedom  from  <c  1- 
fure  for  criminal  matter  when  publifhed.  Every  nee- 
man  has  an  undoubted  right  to  lay  what  fentiments  he 
pleafes  before  the  public  :  to  forbid  this,  is  to  defhoy 
the  freedom  of  the  prels  :  but  if  he  pubhfhes  what  is 
improper,  mifchievous,  or  illegal,  he  muft  take  the  con- 
fequence  of  his  own  temerity.  T  o  (ubjeet  the  prefs  to 
the  reftri&ive  power  of  a  licenfer,  as  was  formerly  done, 
both  before  and  fince  the  revolution,  is  to  Subject  all 
freedom  of  fentiment  to  the  prejudice  of  one  man,  and 
make  him  the  arbitrary  and  infallible  judge  of  all  con¬ 
troverted  points  in  learning,  religion  and  government. 
But  to  punifh  (as  the  law  does  at  prefenO  any  danger¬ 
ous  or  offenfive  writings,  wlvch,  when  publifhed,  (hail 
on  a  fair  and  impartial  trial  be  adjudged  of  a  pernicious 
tendency,  is  necefTary  for  the  peiervation  of  peace  and 
2;ood  order,  of  government  and  religion,  the  <  nly  folid 
foundations  of  civil  liberty.  1  hus  the  will  of  indivi¬ 
duals  is  ftill  left  free  ;  the  abufe  only  of  that  free  will  is 
the  object  of  legal  government.  Neither  is  any  reuraint 
hereby  laid  upon  freedom  of  thought  or  inquiry  :  libei  ty 
of  private  fentiment  is  Ml  left  ;  the  diffeminating,  or 
making  public,  of  bad  fentimen  s,  desii  udlive  ot  tne 
ends  of  fociety,  is  the  crime  which  fociety  corrects.  A 
man  (fays  a  fine  writer  on  the  fuhject)  may  be  allowed 
to  keep  poiforts  in  his  clofet,  but  not  publicly  to  vend 
them  as  cordials.  And  to  this  we  may  add,  that  the 
only  plaufible  argument  heretofore  ufed  fot  the  retrain¬ 
ing  the  juft  freedom  of  the  prefs,  “  that  it  was  necef- 
fary,  to  prevent  the  daily  abides  of  it,”  will  entirely 
lofe  its  force,  when  it  is  fh  wn  (by  a  feafonab  e  exertion 
of  the  iaws)  that  the  prefs  cannot  be  abided  to  any 
bad  pu  pofe,  without  incurring  a  fuitabie  puni fitment  : 
whereas  it  never  can  be  uied  to  any  good  one,  when 
under  the  controul  of  sn  infpector.  So  true  will  it  be 
found,  that  to  cenfure  the  liccntioufnefSj  is  to  maintain 
the  liberty  of  the  prefs.” 
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On  this  footing  refts  the  law  of  England ,  and  every 
good  man  muft  fervently  wilh,  that  the  law  of  Pennfyl¬ 
vania  may  lie  found  to  be  the  fame,  and  the  fame  it  cer¬ 
tainly  /j,  unlefs  fctne  provijion ,  in  favour  of  licentioufnefs  is 
'trade  by  onr  bill  of  rights  or  conflitution .  It  is  a  julhce  due 
to  the  chara&ers  of  thofe  who  framed  them,  to  proceed 
to  the  examination  as  loon  as  peftible. 

The  1 2th  fe&ion  of  the  bill  of  rights,  and  the  35th 
fedion  of  the  frame  of  government,  are  fuppofed  by 
fome,  to  make  what  they  call  a  great  and  important  dif¬ 
ference. 

The  words  of  the  firft  of  thefe  are  cc  That  the  peo¬ 
ple  have  a  right  to  freedom  of  fpeech  and  of  writing  and 
publifhing  their  fentoments,  therefore  the  freedom  of 
the  prefs  ought  not  to  be  reftrained.” 

And  of  the  latter  that  “  The  printing  preffes  fhall  be 
free  to  every  perfon  who  undertakes  to  examine  the  pro¬ 
ceedings  of  the  legillature,  or  any  part  of  govern¬ 
ment.” 

It  is  admitted  that  the  fir  ft  of  thefe  fe£tions  makes 
a  great  and  noble  diftindlion  between  the  conflitution  of 
England  and  that  of  Pennfylvania ;  but  it  is  denied  that  it 
makes  any  at  all  between  the  laws  of  the  two  countries. 
The  printing  preffes  in  England  have  more  than  once 
been  fubjedt  to  arbitrary  and  dangerous  reftraints,  and 
rhere  is  nothing  in  the  conflitution  of  that  country,  to 
prevent  a  corrupt  parliament  from  repeating  them  ;  but 
the  legillature  of  Pennfylvania  has  no  fuch  power,  be¬ 
came  it  is  reftrained  by  the  bill  of  rights.  In  this  the 
cotiftitutions  of  the  two  countries  materially  differ  ;  but 
as  the  parliament  of  England  has  never  exercifed  that 
power  fince  the  reign  of  king  William  the  3d,  there  is 
no  difference  between  the  laws  of  the  two  countries. 
Should  that  power  be  again  exercifed  by  the  Britifo  par¬ 
liament,  the  Jaw  of  the  two  countries  would  not  be 
alike,  becaufe  the  legillature  of  Pennfylvania  could  pafs 
no  fuch  law.  The  parliament  of  England  is  faid  to  be 
46  uncontrolable,  tranfcendent  and  abfolute  in  its  power 
and  authority  f  but  the  power  and  authority  of  the  Je- 
giflature  of  Pennfylvania  is  limited  within  certain  bounds 
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by  the  bill  of  rights  and  conft  itution.  Wherever  the  au¬ 
thority  of  the  one  is  limited,  and  the  other  uncon¬ 
fined,  as  is  the  cafe  in  a  variety  of  inftanees,  the  con- 
flitutions  of  the  two  countries  differ,  although  their 
laws  may  be,  and  very  often  are  the  fame.  The  only 
conclufion  that  can  be  fairly  drawn  from  the  bill  of 
rights  is,  that  as  it  difables  the  legiflature  from  retrain¬ 
ing  the  prefs,  and  as  the  Britijh  parliament  has  the  power 
of  doing  it,  the  law  of  the  two  countries  will  be  differ¬ 
ent,  (hould  the  one  exercife  a  power  which  the  other 
does  not  poffels  :  but  while  that  power  remains  unexer- 
c  i fed ,  finely  the  laws  are  not  different,  merely  becaufe 
there  is  a  power  of  making  than  fo. 

This  is  fo  ftriking  that  no  fmall  exercife  of  faith  is 
required  to  believe  that  the  matter  has  been  mijlaken , 
and  even  charity  muff  fear  that  it  has  been  wilfully 
mifreprefented. 

But  it  is  (aid  that  the  expreffion  Therefore  the 
freedom  of  the  prefs  ought  not  to  be  reftrained,”  affords 
fecurity  to  the  printer  for  whatever  he  may  think  pro¬ 
per  to  publifh. 

As  I  cannot  fuppofe  that  the  framers  of  our  excellent 
declaration  of  rights,  had  any  fuch  maaning  as  this  con- 
ftruCIion  imputes  to  them,  I  am  happy  in  the  oppor¬ 
tunity  which  offers  of  doing  juftice  to  their  characters. 

When  the  confutation  is  threatened  and  inroads  are 
made  on  the  rights  of  the  people,  by  the  king  or  his 
minifters,  the  prefs  is  the  centinel  that  gives  the  , arm . 
Through  it  the  patriot  warns  the  nation  of  ap¬ 
proaching  danger,  awakens  the  people  from  th  h  lethar¬ 
gy  and  roufes  them  to  a  conflitutional  defence  of  their 
invaded  rights.  It  is  th t  palladium  of  liberty* '  whi !c 
tnat  remains  free,  and  patriots  exift,  though  the  rig5' 
of  ireemen  may  be  threatened,  they  cannot  peri-fh, 
England  the  preffes  had,  by  proclamations,  ifar-chaml' 
decrees,  and  oppreffive  features,  been  ihamefuliy  1  £ 
drained.  Th  y  had  been  fubjeefed  to  the  arbitra  v  will 
©f  defpotic  licenfers,  without  whofe  permiffioti,  all  new 
publications  were  forbid  under  fevere  penalties.  Thefe 
licenfers  were  in  the  appointment  of  the  crown,  and 
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dependent  on  the  (miles  or  frowns  of  majefty.  By  an 
abufe  of  power  they  had  (hackled  the  prefsand  rend red 
it  fubfervient  to  all  the  minifterial  purpoies  of  corrup¬ 
tion.  Whatever  publications  were  favourable  to  the 
views  of  the  minidry  were  licenfed  ;  whatever  tended  to 
counteradl  them  were  retrained.  By  this  means,  every 
life ful  produ&ion,  every  valuable  political  intelligence, 
in  favour  of  the  people,  was  kept  from  the  eye  of  the 
public.  The  parliament  of -England  dill  poifefs  that 
power:  what  has  happened  there  may  happen  again, 
and  might  have  happened  here  had  it  not  been  pro¬ 
vided  again  d.  To  guard  therefore  again]}  the  prejs  s  being 
retrained  by  the  legislature  oj  Pennsylvania ,  in  aibitrary 
times,  fhouid  fuch  arrive,  in  like  manner  as  they  had 
been  by  the  parliament'  of  England ,  cur  bill  of  rights 
declares  that  46  the  freedom  of  the  prefs  ought  not  to 
be  retrained,”  It  is  a  rule  in  the  conflruction  of  all 
Jaws,  that  a  word  which  has  acquired  an  edabhfhed 
me  ning,  when  applied  to  a  particular  fur.ject,  (hall, 
when  it  is  ufed  in  a  fubfequent  law  relative  to  that  fub- 
jecE  be  underftood  in  the  fame  fenfe.  The  word  44  re- 
.drained '*  has  for  ages  pad,  when  applied  to  the  prefs, 
been  underdood  in  the  fenfe  which  I  have  annexed  to 
it,  and  in  no  other,  unlefs  by  (illy  declaimers. 

Still  more  clear,  if  it  is  pofhble  (or  any  thing  to  be  fo, 
tv  ill  this  matter  appear,  when  the  whole  of  the  feci  ion 
is  confidered  together.  It  is,  44  that  the  people  have  a 
right  o  freedom  of  fpeech,  and  of  writing  and  pu  Tfh- 
irg  their  fentiments;  therefore  the  freedom  of  t ‘  e  prefs 
ought  not  to  be  rtdrained.”  To  anfwer  the  views  of 
m  i eg  r  ejen  tat  ion ,  the  (i  d  part  of  this  f;<dion  has  been 
fiien.ly  paffd  over,  and  the  lat  er  part,  to  wit,  44  th  re- 
lore  thenfreedom  of  ;he  prels  ought  not  to  be  reftra'ined” 
relied  on,  as  a  fubdaative  and  independent  lentence. — - 
here  is  no  maxim  of  law  fo  fell  evident,  no  text  or 
fioiy  writ  fo  facred,  but  by  mutilations  of  this  kind, 
may  be  mi'finterpreted  and  niifapplied  !  The  latter  part 
of  the  fedtbn  is  a  condufisn  drawn  from  the  former,  and 
can  neither  by  the  rui  s  of  law,  grammar,  or  common 
fenfe,  to  cartied  further  than  is  warranted  by  the  prmifes, 
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How  far  then  do  the  premifes  extend?  “  The  people 
have  a  right  to  freedom  of  ipeech,  and  of  writing  an 
publifhm^  iheir  fentiments.”  Here  a  freedom  of  fpcec 
and  ot  writing  and  publifhing”  are  ranked  together,  an 
placed  on  the  fame  tooting  of  freedom  :  will  any  man 
io  h>  'eher  lenfes  pretend,  that  the  freedom  of  ipeech 
which  is  here  mentioned,  extends  to  back-biting,  re¬ 
viling,  and  eveiy  groundlefs  reproach,  to  which  the 
ilanderons  and  envenomed  tongue  of  an  unhallowed 
calumniator  may  be  applied  !  The  manner  in  which 
perfons  of  this  defcription  are  fhunned  by  ail  good  men, 
the  univerfa  detection  in  which  they  are  held,  and  the 
exclufun  of  diem  fom  all  reputable  fociety,  furmth  a 
futficienc  anfwe'r  to  this  queftiori.  If  a  further  one.  is 
required,  the  actions  of  defamation  which  are  maintain¬ 
ed  again d  ^hem  affords  it.  In  thefe  actions  it  has  never 
been  fuDOofed,  that  the  bill  of  rights,  \houg\\  equally  fa¬ 
vorable  to  liberty  of  fpeech,  as  it  is  to  the  liberty  of  the 
prefs,  indemnified  the  calumniator;  and  ftrange  indeed 
mult  a  ciaufe  to  that  purpoie,  have  appeared  to  the 
world  ! 

"  Again — It  is  declared  by  the  firft  feftion  of  the  bill 
of  nan  s,  1  hat  all  mm  have  certain  natural inherent , 
and  * Inalienable  rights „  among  which  are  the  enjoying  and 
defending  of  lif e  and  liberty ,  and  of  acquiring ,  pcjfejfmgfn  d 
protecting  property To  have  a  good  name,  which  is  oi 
all  property  the  tnojl  valuable,  expofed  to  every  poifonous 
tongue,  aud  licentious  prefs,  would  be  to  withhold  from 
the  innocent,  the  fecu  ity  which  is  here  promifed,  and 
to  transfer  it  to  the  guilty  5  Is  this  the  purpofe  for  which 
iocietves  are  formed,  conftitutions  fiamed,  and  laws  en¬ 
abled  !  .  . 

\V  e  have  feen  that  freedom  of fpeech ,  freedom  of  writing 

an  .1  freedom  o i  publijhing  our  ientiments,  through  the 
medium  of  the  pref ,  or  otherwife,  are  in  their  nature 
fpnilar ,  and  no:  d.llmguifhable  by  any  thing  in  the  bill 
of  righ  s. 

What  then  is  the  lituation  of  Pemefy  Ivan  tans  r  lf^the 
doctrine  that  I  have  advanced  is  orthodox,  and  God 
forb.d  that  u  Ihould  n*t  be  fo !  every  man  has  a  right 
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to  ufe  his  property  within  the  limits  which  the  nature  of 
fociety  has  prefcribed,  and  every  other  perfon  is  fccurc 
?.gamtt  the  abufts  of  that  right.  If  I  am  wrong,  our 

fuuation  can  hardly  be  equalled  by  that  of  any  a^e  or 
country.  -  J  b 

It  often  qappens  that  a  good  name  is  difficult  to  ac¬ 
quire,  for  however  eafy  it  may  be  to  tread  in  the  path 
cf  virtue,  the  ferpents  with  which  it  is  befet,  fometimes 
attack  you  in  every  direction,  and  the  flings  which  an 
me  read  ng  icputation  meets  with,  are  fure  to  impede  its 
piogrefs  :  when  acquired  it  is  inettimable,  the  man  who 
pofieffes  ^  ls  etteemed  and  rich  in  happinefs,  amidfl  his 
poverty  :  to  a  woman  it  is  more  than  a  dowry;  with¬ 
out  it  they  both  “  are  poor  indeed It  is  of  all  other 
property  the  mod  difficult  to  preferve,  becaufe  the 
whifpers  of  calumny  (lefs  generous  than  the  biffing  of 
the  viper,  which  gives  the  alarm  before  the  poifon  is 
emitted)  lfluing  from  fome  dark  corner,  and  fecretly  cir¬ 
culating,  gives  the  wound  before  it  is  felt.  When  im¬ 
paired,  it  is  at  all  times  difficult  to  heal ;  for  as  the  ar¬ 
row  which  transfixes  the  vitals,  leaves  a  wound  that  can¬ 
not  be  probed  :  the  (lander  which  extends  in  channels 
that  cannot  be  traced,  is  beyound  the  power  of  refu- 
tation. 

Deferable  then  would  be  the  law,  and  infamous  the 
bill  of  rights,  which  expofed  the  venerable  fire,  or  female 
character,  to  the  (hafts  of  defamation  !  and  flill  more  fo 
would  be  the  authors  and  framers  of  them  !  The  bright 
fame  of  the  fpotlefs  virgin,  and  of  the  pious  matron, 
might  bleed  at  every  pore,  and  no  healing  balm  be  found! 
Let  the  fond  hufband  or  affe&ionate  father,  behold  the 
chattily  of  a  beloved  wife,  or  tender  daughter,  (for  no 
character  though  fpotlefs  as  an  angel  is  too  facred  for 
calumny  to  blacken)  attacked  with  all  the  rr.a'ignity  of  a 
(lend,  by  fome  lurking  villain  from  behind  the  prefs : 
Let  that  wife  or  that  daughter  have  exchanged  a  life  of 
virtue  for  its  promifed  reward,  and  let  the  "hufband  or 
the  father  who  venerates  their  memory  and  moans  his 
lofs,  afk  his  feelings  whether  the  liberty  of  the  prefs  can 
allow  all  this  !  If  it  does,  it  is  no  longer  the  palladium 
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of  our  liberties.  No  longer  the  centinel  which  warns 
us  of  the  enemy’s  approach,  but  the  enemy  himfelf.  It 
has  ceafed  to  be  a  bleffing,  and  fhould  be  ranked  among 
the  fcourges  of  war,  famine  and  peflilence,  which  are 
n^  ver  fent  but  in  wrath  to  chaftize  an  offending  people. 
Every  free  man  has  a  right  to  the  ufe  of  his  prefs,  in 
like  manner  as  he  has  to  the  ufe  of  his  arms ;  but  if  his 
publications  give  a  deadly  flab  to  private  characters,  h® 
abufes  that  right  as  unqueflionably  as  he  would  do  by 
plunging  his  dagger  into  the  bofotn  of  his  unfufpeftmg 
friend  or  benefadlor.  Why  then  fhould  the  bill  of  rights 
diftinguifh  between  crimes  whofe  dyes  are  barely  per¬ 
ceptible,  and  encourage  the  one,  while  vengeance  is  de¬ 
nounced  againfl  the  other  ? 

The  guilt  of  the  manllayer  is  fometimes  palliated  by 
a  hidden  provocation,  which  dethrones  reafon  of  her 
empire,  and  leaves  him  the  prey  of  a  momentary  phren- 
fy  •  and  that  of  the  midnight  burglar,  or  high-way  rob¬ 
ber,  may  be  extenuated  by  the  calls  of  hunger  ;  but  the 
libeller  robs  without  the  profpecSt  of  gain,  and  delibe¬ 
rately  murders  in  the  cool  hours  of  reflection  !  The  ve¬ 
nom  of  his  heart  feeds  upon  mangled  reputations,  and 
he  has  no  other  paflion  to  gratify  ! 

I  fhall  but  barely  mention  the  35th  fection  of  the 
frame  of  government.  Every  member  of  the  coaamu-* 
nity  is  interefled  in  the  public  meafures  of  government, 
and  has  a  right  to  publifh  his  fentiments  reflecting 
them.  This  privilege  is  effectually  fecured  by  this 
fection,  and  as  it  has  no  relation  to  defamation  of  pri¬ 
vate  characters,  I  need  not  trouble  the  committee  with 
any  obfervations  upon  it. 

Vopcet  prater  ea  nihil  mud  every  thing  then  be,  which 
imputes  to  the  judges,  a  violation  of  the  liberty  of  the 
prefs,  urdefs  it  fhall  appear  that  Col.  Ojwald  had  not 
abufed  that  liberty ,  in  fuch  a  manner  as  to  become  the 
proper  object  of  legal  punifhment.  1 

It  is  evident  from  what  has  been  faid,  that  the  next 
queflion  that  prefents  itfelf  to  our  confideration  is,  whe¬ 
ther  Col.  Ofwald  had  ufed  his  prefs,rto  any  other  than 
inwant  and  lawful  purpofes  or  not  ?  If  he  had  not,  he 
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has  been  oppredld,  ani  injured,  but  if  he  had,  he  wss 
amenable  to  th  fe  laws  which  he  had  violated. 

It  appears  Mr.  chairman,  that  different  numbers  of 
Mr.  Gfivald's  paper,  having  contained  feverai  pieces, 
which  were  conlidered  as  libels  on  Mr.  Brown ,  he  was 
determined  to  have  their  truth  or  falfity  afcertain:d  in 
a  fatisfadiory  manner  :  that  for  this  purpofe  he  applied 
to  Col.  Oj'wald  for  the  names  of  the  authors,  and  as  he 
chofe  to  conceal  them,  an  adl  on  was  brought  agait-ft 
him,  as  the  author  and  pub'  ifher  :  that  while  that  adiion 
was  depending  t.e  publiflied  an  addrefs  ca’culated  to 
prejudice  the  public  mind  againft  the  plaintiff  and  the 
judges,  and  to  bias  it  in  favour  of  himfelf  :  that  tor  this 
offence,  a  rule  was  made  for  him  to  (hew  caufe,  why 
an  attachment  fhould  not  iffue  againft  him  :  that  fuf- 
ficient  caufe  not  having  been  (hewn,  the  four  judges 
were  unanimoufly  of  the  opinion,  that  the  contempt  was 
proved,  and  three  of  them  (Mr.  Bryan  declining  to 
to  give  any  further  opinion)  that  he  muff  be  committed, 
unlefs  he  would  voluntarily  anfwer  interrogatories,  or 
enter  into  recognizance  for  that  purpofe  :  that  he  de¬ 
clined  to  do  either,  and  on  the  prayer  ot  his  couniel  was 
allowed  till  the  next  day  to  confider  of  it :  that  on  the 
next  day  he  ltill  refjfed,  on  which  he  was  fentenced  to 
pay  a  fine  of  10I.  and  to  fuffer  one  month’s  impriCn- 
ment. 

I  confider  it  fir,  as  a  fettled  and  incontrovertable  rule, 
that  while  an  a  Hi  on  is  depending,  the  law  wijely  guards , 
with  a  cautious  and jealous  eye,  againjl  every  attempt  to  pre¬ 
judice  the  public  mind  rejpedling  it ;  and  that  as  a  prohibi¬ 
tion  without  a  penalty,  would  be  vain  and  nugatory,  it 
will  punifh  the  authors  of  fuch  attempts,  by  fine  and 
imprifonmenf.  Without  reafoning  at  prefent  on  the 
wifdom  and  necelftty  of  this  rule,  I  fhall  produce  fome 
refpedlable  authorities  in  fupport  of  it. 

So  much  has  been  faid  and  written  about  the  cafes  of 
Dr.  Middleton  and  Dr.  Colbatch ,  each  of  whom  was  in 
the  reign  of  George  the  ill.  fined  50 1.  and  bound  to 
his  good  behaviour  for  a  year,  that  they  muff  be  fami¬ 
liar  to  every  on?,  and  need  not  be  obferved  on.  It  is 
laid  down  by  judge  Blackjlone  in  the  4th  volume  of  his 
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Commentaries,  page  282,  to  be  a  contempt  or  the  court 
c<  To  fpeak  or  write  contemptuoufly  of  it,  or  the  judges, 
acting  in  their  judicial  capacity;  or  to  print  falfe  ac¬ 
counts  for  even  true  ones  without  proper  permiffion)  of 
csufes  then  depending  in  judgment/' 

In  the  year  1742  the  following  cafes  happened  before 

lord  chancellor  Hardwicke. 

Amotion  was  made  againft  the  printer  of  th  tChampion 
and  the  printer  of  the  St.  'James's  Evening  Pof,  that  the 
former  who  was  then  in  the  Fleet,  might  be  committed 
clofe  prifoner,  and  the  other  who  was  at  large,  might 
be  committed  to  the  Fleet ,  for  publishing  a  libel  againft 
Mr.  Hall  and  Mr.  Garden ,  who  were  parties  to  a  fuit 
then  depending  in  court,and  for  reflecting  on  Governor 
Mackray ,  Governor  Pitt ,  and  others,  taxing  them  with 
turning  affidavit-men,  &c.  in  a  caufe  then  depending 
in  the  court,  and  infifting,  that  the  publishing  fuch  a 
paper,  was  a  high  contempt  of  the  court ,  for  which  they 
ought  to  be  committed. 

Lord  Chancellor, 

<c  Nothing  is  more  incumbent  upon  courts  of  juftice 
than  to  preferve  their  proceedings  from  being  milrepre- 
fented,  nor  is  there  any  thing  of  a  more  pernicious  con- 
fequence,  than  to  prejudice  the  minds  of  the  public 
againft  perfons  concerned  as  parties  incaufes  before  the 
caufe  is  finally  heard. 

“  It  has  always  been  my  opinion,  as  well  as  the  opi¬ 
nion  of  thofe  who  have  fat  here  before  me,  that  fuch  a 
proceeding  ought  to  be  difcountenanced  :  but,  t©  be 
fure  Mr.  Solicitor  General  has  put  it  upon  the  right 
footing  :  that  notwithftanding  this  fhould  be  a  libel 
yet  unlefs  it  is  a  contempt  of  the  court  I  have 
uo  cognizance  of  it  :  for  whether  there  is  a  libel  againft 
public  or  private  characters,  the  only  method  is  to  pro¬ 
ceed  at  law/’ 

He  then  obferved  on  different  parts  of  the  publica¬ 
tion,  which  are  inapplicable  on  the  prefent  occafion, 
and  proceeded  as  follows. — u  It  is  infilled  that  the  fol¬ 
lowing  words  (“  This  caufe ,  which  has  been  long  de- 
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-pending  in  chancery  here ,  was  at  iaj]  determined  on  IVednef 
day  the  id  injiant ,  by  the  right  honorable  the  lord  high  chan¬ 
cellor,  A  great  many  persons,  who ,  as  well  /,  were  con¬ 
cerned  for  Mrs,  Roach ,  and  impatient  to  know  the  iffue  of 
that  affair ,  that  day  to  Lincolns- Inn  Hall ,  and  we 
were  every  one  of  us  extremely  plcafed  when  we  heard  that 
mof  upright  magiflraie’ s  decree ,  by  whioh  the  majier  s  re¬ 
port  was  confirmed^  and  the  right  honorable  the  lord  Barrie 
more  appointed  guardian f)  are  not  a  contempt  of  this 
court,  hecaufe  here  is  no  mifrep*  efentation  of  faC^s,  and 
the  couit  fpoke  of  with  great  refpeCt. 

And  indeed  it  is  very  true,  but  then  this  is  colour¬ 
able  only,  and  fuch  colours  fhall  never  impole  upon  the 
court.  There  are  three  different  forts  of  contempt. 
One  kind  of  contempt  is  Icandal  zing  the  court  itfelf, 

'There  may  be  likewife  a  contempt  of  this  court, 
in  ahufing  parties  who  are  concerned  in  caufies  here . 

‘There  may  be  alfo  a  contempt  of  this  court  in  preju¬ 
dicing  mankind  againfl  perfons ,  before  the  caufie  is  heard . 

There  cannot  be  any  thing  of  greater  confequence 
than  to  keep  the  breams  of  juftice  clear  and  pure,  that 
parties  may  proceed  with  fatety  both  to  themfelves  and 
their  characters. 

The  cafe  of  Rakes ,  the  printer  of  the  Gloucejler  four - 
nal ,  whopuhlifhed  a  libel  in  one  of  th z  Journals)  againff 
the  commifff  tiers  of  the  charitable  ufes  at  Buford f 
calling  his  adverrifement  a  hue  and  cry  after  a  com- 
million  of  charitable  ufes,  was  of  the  fame  kind  as  this, 
and  the  court  in  that  cafe  committed  him. 

There  are  feveral  other  cafes  of  this  kind  :  one  ftrong 
inllance,  where  there  was  nothing  reflecting  upon  the  courty 
in  the  cafe  of  Captain  Perry ,  who  printed  his  brief  before 
the  cauje  came  on  \  the  off'ence  did  not  confifl  in  the  printing 
for  any  man  may  give  a  printed  brief  as  well  as  a  written 
one  to  council ;  but  the  contempt  of  the  court)  was  preju¬ 
dicing  the  ivorld  with  regard  to  the  merits  of  the  cafe ,  be¬ 
fore  it  was  heard. 

Upon  the  whole  there  is  no  doubt  but  this  is  a  con¬ 
tempt  of  the  court. 

With  regard  to  Mrs.  Read)  the  publilher  of  the  St « 
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James's  Evening  Poft,  by  way  of  alleviation,  it  is  faid, 
that  fhe  did  not  know  the  nature  of  the  paper,  and  that 


printing  papers  and  pamphlets  is  a  trade,  and  what  fhe 
gets  her  livelihood  by. 

But  though  it  is  true,  this  is  a  trade,  yet  they  muft 
take  care  to  do  it  with  prudence  and  caution  ;  for  if 
they  print  any  thing  that  is  libellous,  it  is  no  excufe 
to  fay,  that  the  printer  had  no  knowledge  of  the  con¬ 
tents,  and  was  entirely  ignorant  of  its  being  libellous  ; 
and  fo  is  the  rule  at  law,  and  I  will  always  adhere  to 
the  ftri&  rules  of  law  in  thefe  cafes.  Therefore  Mrs. 
Read- be  committed  to  the  Fleet ,  according  to  the 
common  order  of  the  court  upon  contempts.  But  as  to 
Mr.  Huggonfon ,  who  is  already  a  prifoner  in  the  Fled, 
I  do  not  think  this  any  motive  for  companion  ;  becaufe 
thefe  perfons  generally  take  the  advantage  of  their  being 
prikxners,  to  print  any  libellous  or  defamatory  matter 
which  is  brought  to  them,  without  fcruple  or  hefitation. 
If  thefe  printers  had  difclofed  the  name  of  the  perfon 
who  brought  this  paper  to  them,  there  might  have  been 
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a  profecution  for  a  libel  in  B.  R.  for  publishing  a  Scan¬ 
dalous  advertisement,  if  they  confefs  in  what  manner  it 
was  bou6ht  to  them  and  every  thing  about  it,  that  court 
takes  that  into  consideration,  to  alleviate  the  p  uni  (Il¬ 
men  t  ;  fo  here,  though  ignorance  of  the  laws  is  no  jufti- 
fication  for  the  publilhing  the  advertisement,  yet  having 
discovered  in  what  manner  it  was  brought  to  her,  with 
ether  advertisements,  and  declared  everything;  it  is  a 
ground  to  alleviate  the  punifhment,  therefore  he  granted 
the  motion.  2.  Nezefs  Report ,  p.  520.  21. 

And  on  the  fame  principles,  was  the  cafe  of  Pool 
againft  Sacbeveral ,  determined  by  lord  Parker ,  in  the 
year  1720. 

In  a  bill  brought  touching  the  real  and  perfonal 

eftate  of  -  Sacbeveral ,  deceafed,  who  had  iffue  a 

daughter  by  his  fir  ft  wife,  married  to  the  plaintiff  Pool, 
the  queftion  was,  whether  the  defendant,  who  had  been 
Mr.  Sacbeveral’ s  maid-fervant  was  married  to  him  ? 

She  admitted  by  her  anfwer,  that  fhe  had  a  badard 
by  him  that  was  ftill  living,  but  before  the  Second  child 
was  born,  fhe  pretended  fhe  was  married  to  the  Said 
Sacheverel ,  and  that  they  had  been  learned  in  the  prifon 
of  the  Fleet ,  he  by  the  name  of  Robert  Marjhal ,  and  ftie 
by  the  name  of  Anne  Howe ,  fpinfter,  and  that  the  mar¬ 
riage  was  on  the  27th  of  November  1705. 

In  the  Spiritual  court  it  was  adjudged  to  be  a  good 
marriage,  and  that  Sentence  was  affirmed  by  the  dele¬ 
gates  ;  but  the  daughter  claiming  title  to  a  moiety  of  the 
real  eftate  a  trial  at  bar  was  diredled  in  C.  B.  where 
the  marriage  was  found  ;  and  afterwards  the  plaintiff’s 
father  put  an  advemfement  into  the  Daily  Courant ,  in 
ti mating  that  whereas  there  was  an  entry  in  the  regifter 
in  the  Fleet  prifon,  of  a  marriage  there,  the  27th  of 
November  170^,  in  the  words  and  figures  following,  viz. 

November  27th,  1705,  Robert  Marjhal ,  of  St .  Martin  s 
Hane,  in  St.  Martin  s  parifli,  and  Anne  Howe ,  fpinfter. ” 
c<  Whoever  (hall  difeover  and  legally  prove,  that  the 
faid  two  perfons  were  then  married  ;  and  before  and  at 
the  time  of  the  marriage,  were  really  called  and  known 
by  thofe  refpevftive  names,  fhalJ  have  a  reward  for  Such 
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difcovery  (  on  legal  proof  of  the  fame)  of  iool.  ovtr 
*nd  above  the  legal  charges,  to  be  paid  by  Edward 

Pool  „  .  . 

And  it  was  now  moved  that  Pool  mould  be  com¬ 
mitted,  it  having  been  formerly  mentioned  before  the 
mafbr  of  the  rolls,  who  ordered  it  to  be  moved  before 
the  lord  chancellor,  as  being  a  matter  of  great  moment, 
concerning  on  one  fide  the  liberty  of  the  fubjedf,  and 
on  the  other ;  the  prefervation  of  evidence  from  fuborna- 
tion  and  corruption. 

The  motion  being  made  before  the  lord  chancellor, 
it  was  by  him  adjourned  to  the  next  feal,  after  which 
at  another  day,  the  lord  chancellor,  with  great  folem- 
nity,  thus  pronounced  his  opinion  : — This  tends  to  the 
fuboming  of  witntffes,  is  very  dangerous,  and  not  only 
greatly  criminal,  but  is  a  contempt  of  the  courts  being  a 
means  of  preventing  jujlice  in  a  caufe  now  depending „ 
which  is  aggravated  by  the  marriage  having  been  pro¬ 
nounced  good  in  the  court  of  delegates,  and  alfo  a  ver- 
did!  at  the  bar  of  the  common  pleas  in  its  favonr  ;  and 
as  the  court  may,  fo  in  juffice  it  ought,  to  punifh  this; 
proceeding. 

It  has  been  objected,  that  nothing  has  been  done  in 
eonfequence  of  this  advertisement,  no  witnefs  come  in. 
Refp .  It  does  not  appear  but  that  fame  perfon  would 
come  in  were  this  not  difeouraged  ;  however  the  perfon 
moved  againft  has  done  his  part,  and  if  not  fuccefsfuj3 
Is  ftill  not  the  lefs  criminal. — Object.  This  is  not  an. 
offer  to  any  particular  perfon. — Refp .  It  is  equally 
criminal  when  the  offer  is  to  any,  for  to  any  is  to  every 
particular  perfon.  This  advert ifement  will  come  to 
all  perfons,  to  rogues  as  well  as  honed  nten  ;  and  it 
is  a  ffrange  way  of  arguing  to  fay,  that  offering  a  re¬ 
ward  to  one  witnefs  is  criminal,  but  that  offering  it  to 
more  than  one  is  not  fo  :  furely  it  is  more  criminal,  as 
it  may  corrupt  more. — Object.  A  perfon  coming  in 
for  fuch  a  reward  is  no  withefs,  for  his  teftimony  muff 
be  reje&ed. — Refp.  It  is  fo  of  every  witnefs  fuborned 
or  bribed  5  he  is  no  witnefs  if  you  prove  him  bribed. 
Objeth  This  matter  is  now  over,  viz,  the  fenteoce  in  the 
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spiritual  court  and  the  trh\.—Refp.  It  is  not  over ;  for 
fuppofe,  on  the  reward  offered  by  this  advertifement,  a 
dozen  affidavits  fhould  come  in,  proving  what  it  d  eh  red 
may  be  proved,  this  would  probably  induce  the  court  to 
grant  a  new  trial,  and  might  overturn  all  the  proceedings 
which  have  hitherto  paffed.  It  is  a  reproach  to  the  juftice 
of  the  nation  ;  and  an  infufferable  thing  to  make  a  pub¬ 
lic  offer  in  print  to  procure  evidence,  and  is  tantamount 
to  faying,  that  fuch  perfons  as  will  come  in  and  fwear, 
or  procure  other  to  fwear  fuch  a  thing,  fhall  have  100  L 
reward ;  and  this  in  a  eaufe  now  depending  here.  If 
Tool,  is  to  be  allowed,  the  fame  reafon  will  hold  as  to  the 
allowing  500 1.  or  ioool.  And  though  the  intention  of 
theperfon  fo  advertifmg  may  be  innocent,  (and  I  knowing 
the  man ,  believe  it  was  foy  infomuch  that  if  a  court  may  be 
jaid  to  have  inclinations  qr  imprefftons  from  thence ,  I  mujl 
own  I  fhould  be  influenced  by  my  knowing  Mr .  Pool  to  be  an 
honejl  man  :)  yet  the  juftice  of  the  courts  nay  the  juftice  of  the 
nation  being  concerned  in  fo  public  a  cafe,  I  cannot  dif- 
mifs  the  party  though  his  counfel  offer  to  pay  cofts  to 
the  other  fide,  but  in  juftice  and  for  example’s  fake,  he 
muft  ftand  committed. - 1.  Peere.  Will.  675. 

W  ere  I  addreffing  myfelf,Mr.  chairman,  to  law  judg¬ 
es,  1  fhould  not  think  of  enforcing  thefe  authorities  by 
a  ftngle  obfervation  ;  but  as  fome  of  the  committee, 
though  fuppofedb y  the  conftitution,  to  be  moft noted 
lor  wifdom  and  virtue”  may  not  abound  in  law-know- 
ledge,  an  explanation  may  be  neceffary.  To  prepare  the 
way  for  it,  I  muft  obferve,  that  fir  William  Biackftone, 
whofe  deep  and  accurate  refearrhes  freed  him  in  a  con- 
liderable  degree  from  the  common  errors  of  men,  has 
laid  clown  the  rife. as  I  have  ftated  it,  in  the  moft  ex- 
pi  cit  and  unequivocal  terms,  v/ithout  a  iingle  limitati¬ 
on  or  exception — The  cafes  which  have  been  read  from 
yltkins  and  Vczey ,  were  determined  by  that  great  mafter 
of  law  and  reafon,  lord  Hardwickc ,  whom  even  2  prof- 
tituted  prefs,  has  never  dared  to  call  a  courtly  writer  or  a 
temporifing judge — on  the  contrary,  he  has  been  juftly 
llilcd  one  of  the  briglneft  ornaments  of  his  country, and 
as  a  proof  that  he  was  deferving  of  that  dignified  title. 
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I  may  add  (what  cannot  be  denied)  that  although  he 
was  chancellor  of  England  for  near  twenty  years5  not 
one  of  his  decrees  was  ever  reverfed. 

In  the  firft  of  thefe  cafes,  the  offence  confided  in 
publishing  a  paper,  reflecting  on  one  of  the  parties  and 
on  the  witneffes  in  a  caufe  depending  in  court,  it  con¬ 
tained  no  contemptous  expreflion  on  the  court,  or  any 
part  of  its  proceedings  ;  on  the  contrary,  the  chancellor 
and  his  interlocutory  order  were  fpoken  off  in  the  high- 
eft  terms  of  refpeCl  ;  it  was  a  court  in  which  there  was 
no  jury,  or  any  mind  except  his  own  to  be  influenced, 
yet  for  the  fake  of  example,  that  the  adminiflration  of 
juftice  might,  like  Ccefars's  wife,  be  not  only  ehafte  but 
unfufpeCted,  the  “  ftreams  of  juftice  be  kept  clear  and 
pure,  and  the  public  mind  not  be  prejudiced,”  than 
which  he  declared  there  was  nothiug  of  more  pernici¬ 
ous  confequences  ;  he  committed  the  printers,  agreeably 
to  the  ufual  courfe  of  the  court. 

Thefe  obfervations  are  equally  applicable  to  the  next 
cafe  :  the  publication  related  merely  to  the  defendants 
anfwer  in  chancery.  It  does  not  appear  to  have  con¬ 
tained  a  Angle  expreflion  in  favour  off,  or  againft  the 
pantiff  or  the  court  :  yet  for  the  fake  of  the  plantiff, 
who  might  beinjured,&for  the  fake  of  public  proceedings 
in  the  court” — Mrs.  Farly  was  committed  to  the  Fleet, 
-  and  was  not  difcharged  untill  fhe  had  difcovered  by 
whom  the  advertifement  was  brought  to  her,  and  un¬ 
till  fhe  had  properly  fubmitted  and  the  plantiff  was  fa- 
tisfied. 

The  laft  cafe  that  was  read,  is  too  remarkable  to  have 
efcaped  the  notice  of  a  mind,  capable  of  difeerning  but 
in  the  fmalleft  degree  ;  the  publication,  like  the  One 
which  I  have  juft  obferved  on,  contained  nothing  re¬ 
flecting  on  the  court,  or  the  oppofite  party,  but  it  had  a 
tendency  tp  procure  improper  evidence,  and  that  evi¬ 
dence  might  lead  to  an  improper  decree. 

The  chancellor,  neverthelefs,  declares  u  that  it  was 
very  dangerous  and  not  only  greatly  criminal,  but  * 
contempt  oj  the  courts  being  a  means  of  preventing  jujlice  in 
#  caufe  then  depending  that  though  the  intention  of  the 
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perfon  fo  advertifrng  might  be  innocent  (and  he  know¬ 
ing  the  man,  beleived  it  was  fo,  inafmuch,  that  if  a 
court  might  be  faid  to  have  inclinations  or  impreffions 
from  thence,  he  muft  own  he  fhould  be  influenced  by 
his  knowing  Mr.  Pool  to  be  an  honeft  man)  yet  thejuf- 
tice  of  the  court,  nay,  the  juftice  of  the  nation  being 
concerned  in  fo  public  a  cafe,  he  could  not  difmifs  the 
party, though  his  counfei  offered  to  pay  cofls  to  the  other 
fide,  but  in  juflice,  and  for  example  fake  he  rnufl  hand 
committed.' ” 

Hence  it  appears,  that  the  idea  which  the  inflamitory 
writers  and  declaimers  of  the  day ,  annex  to  the  wo  id 
tc  contempt”  when  applied  to  a  court  of  jujhce ,  is  no  lefs 
erroneous  than  that  which  they  annex  to  the  words 
“  liberty  of  the  prefs.’?  We  have  feen  that  it  may  con- 
fift  “  In  lcandaiizing  the  court  itfelf :  Or,  in  abuiing 
the  parties  who  are  cencerned  in  caufes  there :  Or,  in 
prejudicing  mankind  againft  perfons  before  the  caufe 
is  heard.” 

The  reafon  of  thefe  cafes  will  fufficiently  appear, 
when  it  is  confldered  that  fecurity  of  life,  liberty  and 
property,  is  the  confequence  of  a  flate  cf  fociety ;  that 
hence  refults  the  neceflity  of  certain  truths  and  regular 
lions  for  determining  every  difpute  refpedling  them  ; 
that  as  the  law  would  be  but  a  dead  letter,  without  fome 
tribunal  to  enforce  what  it  enjoins,  and  to  reflrain  what 
it  prohibits,  courts  were  eflablifhed  to  redrefs  private 
injuries,  and  to  avenge  public  wrongs  :  to  prevent  the 
ftrong  from  giving  law  to  the  weak.  The  firil  principles 
of  government  ordain,  that  no  man  fhall  carve  juftice 
with  his  own  fword.  If  an  amicable  adjuftment  cannot 
take  place,  he  muft  appeal  to  the  law  which  is  the 
only  rule  of  decifion  in  queftions  of  right  and  wrong. 
Whatever  tends  to  obftrudt  and  influence  its  decifion, 
is  oppofed  to  fociety,  ftrikes  at  the  majefty  of  the  peo¬ 
ple,  is  an  infult  to  the  dignity  of  law,  and  a  contempt 
of  the  commonwealth.  The  judiciary  is  a  branch  of 
the  government.  Whatever  is  derogatory  of  the  rights 
to  that  branch,  affedts  the  government  itfelf,  and  is  a 
contempt  of  the  commonwealth.  It  is  fometimes  called 
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a  contempt  of  the  court,  as  being  committed  againji  that 
particular '  branch  ;  but  is  confidered  in  all  legal  pro¬ 
ceedings  as  a  contempt  of  the  commonwealth.  This 
contempt  can  only  be  judged  of  and  punifhed  by  the 
court  whofe  proceedings  are  oppofed,  mifreprefented  or 
attempted  to  be  influenced.  The  law  has  entrufted  the 
judges  with  the  adminiftration  of  juftice,  and  has  made 
them  the  guardians  of  the  rights  of  the  fuitors  :  it  has 
enabled,  it  has  enjoined  them  to  afford  protection  to 
the  weak,  the  poor  and  the  fimple  as  well  as  to  the 
ftrong,  the  rich  and  the  artful.  They  are  to  decide 
with  an  upright  firmnefs,  and  are  placed  cc  As  on  a 
watch-tower  on  high’’  that  they  may  difcover  and 
guard  againft  every  attempt  to  prevent  fuch  decifions. 
Whether  fuch  attempt  fhall  aflume  the  form  of  open 
and  daring  violence,  or  that  of  fly  and  artful  mifrepre- 
fentation,  it  equally  tends  to  defeat  the  great  end  for 
which  courts  are  eflablifhed,  it  is  equally  a  contempt 
to  the  commonwealth,  and  is  alike  punifhable  by  thofe 
whofe  duty  it  is  to  preferve  the  breams  of  juflice  in  a 
clear  and  pure  date. 

This  is  the  true  and  folid  foundation  of  the  law  with 
refpect  to  contempts.  It  is  wifely  calculated  to  protect 
the  rights  of  fuitors,  and  to  preferve  the  exigence  of 
the  courts.  The  judges  are  authorized  to  decide,  as 
they  are  on  other  branches  of  the  criminal  law,  between 
the  commonwealth  and  the  accufed.  If  a  fine  is  im~ 
pofed  it  goes  to  the  commonwealth  which  is  injured, 
and  not  to  the  judges,  who  are  only  to  decide  on  that 
injury. 

With  thefe  lights  before  us,  let  me  turn  to  the  ad- 
drefs  of  Col.  Ofwald ,  for  which  he  was  fined  and  im- 
prifoned,  and  in  confidering  it,  let  us  remember,  that 
if  it  is  at  all  calculated  to  influence  the  public  mind,  as 
to  the  difpute  between  him  and  Mr.  Brown ,  it  was  a 
contempt  deferving  of  punifhment. 

As  it  is  annexed  to  his  memorial  for  the  information 
of  the  houfe,  I  will  not  take  uo  the  committee’s  time 
in  reading  the  whole  of  it,  but  (hall  fatisfy  myfelf  with 
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turning  to,  and  obferving  on  its  mo  ft  material  parts^ 

It  is  addrefted  to  the  public^  and  begins  with  an  44  Ap  - 
peal  to  the  world  for  their  fentiments  and  countenanced *  If 
this  appeal  to  the  world  was  not  intended  to  draw  the 
hna!  deMion  of  the  caule,  from  the  proper  tribunal  to 
a  news- paper  1  ligation,  where  Col,  Cfwald  might  have 
an  ample  field  tor  unfounded  affertions ,  in  fupport  of  un¬ 
founded  charges ,  its  objedf  wT  to  bias  the  public  mind 
before  a  trial  could  be  had.  With  this  view  his  ap¬ 
peal  to  the  world  is  44  For  their  fentiments  and  counte¬ 
nance  44  Sentiments  and  countenance  f  in  what  ?  Why 
in  the  matter  depending  in  court  between  him  and  Mr, 
Brown  ;  and  that  thofe  44  fentiments”  might  be  favour¬ 
able  to  him,  and  that  countenance  and  fupport  as  detri¬ 
mental  as  poffible  to  Mr.  Brown ,  he  will  be  found  con¬ 
cealing  important  truths ,  and  giving  falf ?  colourings  tofadts 
partially  fated.  To  draw  the  public  attention  to  the  ap¬ 
peal  which  had  been  made,  he  adds  64  That  the  d .fin- 
terefeed  and  impartial  part  of  mankind  are  concerned  in 
t'heie  addrefies  and  appeals  j  it  is  hoped  that  they  will 
always  pay  a  becoming  attention  to  the  re'atiens  of 
truth  and  infulted  innocence. 

1  hisfentence  alone  fufficiently  (hews  that  his  add  refs 
was  intended  to  influence  the  public  opinion  as  early 
as  poflible,  that  he  might  avail  himfelf  of  it  when  the 
trial  fhould  come  on.  To  enfure  this,  he  more  than 
inhnuates,  that  a  44  Violent  attack  had  been  made  upon 
him,  under  pretext  of  private  juftice,  and  that  legal  heps 
had  been  taken  on  the  occasion,  not  perhaps  to  redrefs 
the  fuppofed  injury,  but  to  feed  and  gratify  partifaping 
and  temporifmg  refentment.”  He  represents-  that  the 
mcafures  which  had  been  taken  againft  him,  were  4*  Sug- 
gefted  by  party  and  the  patrons  and  tools  of  party,  and 
that  judicious,  intelligent  and  diiinterefted  characters 
would  diftinguilh  and  feparate  them  from  me  a  lures 
merely  private  and  perfonal  in  themfelves,  and  which 
are  commenced  by  one  individual  againft  another,  for 
the  pure  purpofes  of  undiftembled  juftice  That 
44  Upon  thele  confiderations  principally  he  prefen ts  aa 
account  of  the  fteps  lately  exercifed  with  him,  from 
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which  (he  fay?)  it  would  appear,  that  his  fituation  as 
a  printer,  and  the  rights  of  die  prefs  and  of  freemen 
were  fundamentally  ftruck  at,  and  that  an  earneft  endea¬ 
vour  was  on  the  carpet  to  involve  him  in  difficulties,  to¬ 
pi  cafe  the  malicious  difpojitiws  of  old  and  permanent  enc- 
Mites: 

After  hating  that  Mr.  Brown  applied  to  counfel  iaft 
April  to  fue  him,  uniefs  he  would  give  up  the  authors 
of  the  pieces  of  which  he  complained,  and  after  inferring 
the  letters  which  pafied  between  Col.  Ofwald  and  Mr. 
Brown  s  counfel  on  that  fubjedf,  together  with  one  of 
the  i id  of  May  laft,  from  the  fame  counfel  to  Cob  Proc¬ 
tor  as  the  friend  of  Col.  Ofwald ,  informing  him  of  Mr. 
Brown's  determination  to  bring  on  the  adfion  without 
lofs  of  time,  proceeds  as  follows ; 

But  until  the  news  had  arrived  lafl:  Thurflay  that 
the  ninth  hate  had  acceded  to  the  federal  government, 
he  was  not  called  upon,  and  that  Mr.  Page  in  the  after¬ 
noon  of  that  day  vihted  him  in  due  form  of  law  with  a 
writ  :  that  had  Mr.  Brown  purfued  him  “  without  lofs 
of  time”  agreeably  to  his  lawyer’s  letter,  he  fhoukl  not 
have  fuppofed  it  extraordinary  :  but  to  arreft  h  m  the 
moment  the  federal  intelligence  came  to  hand,  indicated 

that  the  commencement  of  the  fuit,  was  not  fo  much 
•  * 

the  child  of  his  own  fancy,  as  it  had  been  piobably 
dictated  to  &  urged  on  by  others,  whofe  fentiments  upon 
the  new  confutation,  had  not  in  every  refpedt  coincided 
with  his  :  that  in  fa£t  it  washisidea  in  the  firft  progrefs 
of  the  bufinefstthat  Mr.  Brown  was  merely  the  hand-maid 
of  Jome  of  Col.  Ofwald' s  enemies  among  the  federalifls ,  and 
that  in  this  clafs  he  mu  ft  rank  his  great  patron,  Dr. 
Rnjh,  whofe  brother  is  a  judge  of  the  fupreme  court ; 
and  that  lie  thinks  Mr.  Brown’s  conduct  has  fince  con¬ 
firmed  the  idea  beyond  a  doubt. 

“  That  he  had  had  enemies  in  the  legal  profeffion,& 
it  might  perhaps  add  to  the  hopes  of  malignity,  that  the 
afeion  was  inftituted  in  the  fupreme  court  :  that  how¬ 
ever  if  former  prejudices  fhould  be  found  to  operate 
againft  him  on  the  bench,  it  was  with  a  jury  of  his 
country.,  properly  elected  and  impanuelled,  a  jury  of 
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freemen  and  independent  citizens,  he  mu  ft  reft  his  fuit : 
that  he  had  efcaped  the  jaws  of  perfection  on  certain 
memorable  occasions,  and  he  hoped  he  fhould  not  be  a 
lufferer,  let  the  hlaft  of  fadion  blow  with  all  its  furies  : 
that  whatever  rivetted  prejudices  and  ill-nature  had  al- 
ledged  refpeding  his  fentiments  in  federal  topics,  he 
totally  difregardtd  :  that  he  had  an  indubitable  right  to 
think  and  fpeak  and  write  if  he  chofe  it,  on  public  occur - 
fences  :  nor  did  any  thing  affedhim  more  deeply,  than 
that  he  feared  the  liberty  of  the  prefs  was  invaded  and 
endangered,  in  confequence  of  the  fuit  which  was  in- 
ftituted  againft  him. 

That  was  every  printer  to  be  brought  before  the 
court  under  bail  of  a  ioool.  for  pieces  which  he  print¬ 
ed  cn  public  affair S)  what  man  would  write  for  the  prefs, 
or  what  citizen  would  venture  to  tell  and  warn  his  fel¬ 
low  citizens  of  any  approaching  danger  to  thvir  rights 
and  liberties. 

That  the  dodrine  of  libels  being  incompatible  with 
lav/  and  liberty,  and  at  once,  deftrudive  of  the  privi¬ 
leges  of  a  free  country  in  the  communication  of  our 
thoughts,  had  not  hitherto  gained  any  footing  in  Penn - 
Jylvania  ;  and  that  the  vile  meafures  formerly  taken,  to 
lay  him  by  the  heels  on  this  fubjed,  only  brought  down 
obloquy  upon  the  condudors  themfdves.” 

He  concludes  with  faying,  6C  that  on  the  trial  of  the 
caufe  the  public  would  decide,  whether  Mr.  Brown  was 
not  aduated  by  fome  of  Cob  Ojwald’s  inveterate  foes, 
to’  lend  his  name  in  their  fervice,  for  the  purpofe  of  har- 
rafting  and  injuring  him.” 

A  more  audacious  infult  on  thejuftice  of  a  court, 
was  perhaps  never  made  in  any  age  or  country,  and  in 
addition  to  this,  every  feature  of  the  addrefs,  is  calcu¬ 
lated  to  prepare  the  public  mind  for  the  trial  of  the 
caufc,  by  exciting  a  general  compaffion  for  Mr.  Ofwald 
and  a  general  prejudice  againft  Adr.  Brown . 

The  mind  to  which  it  does  not  appear  in  this  hide¬ 
ous  form,  muft  be  already  blinded  by  that  prejudice, 
which  it  was  intended  to  cretate.  * 

By  the  conftitution  of  our  courts,  all  queftions*of 
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iz&  are  determinable  by  the  jury,  and  thofe  of  law  by 
thejudges,unlefs  the  iffue  is  fo  formed,  as  to  involve 
them  both.  The  exclufive  province  of  the  judges  and 
that  of  the  jury  are  marked  out  and  diftinguifhed  from 
each  other, by  the  maxim  ad  queflionem  fadli  non  refpon- 
dent  judices ,  ad  queflionem  legis  non  refpondent  juratores , 
where  matters  of  law  are  blended  with  matters  of  labr, 
the  jurors,  by  their  general  verdidl  determine  the  one  as 
well  as  the  other  ;  in  every  fuch  cafe  (and  it  happens 
inthe  trial  of  almoft  every  caufe)  it  is  the  duty  of  the 
judge  to  inform  the  jurors  what  the  law  is,  and  if  they 
are  not  guided  by  his  opinion,  and  miftake  the  law,  he 
ought  to  fet  afide  the  verdidf  and  order  a  new  trial. 

Hence  it  follows,  that  in  the  trial  of  mo  ft  caufes,  the 
opinions  of  the  judges  {"if  conformable  to  law)  are,  or 
ought  to  be  highly  influential ;  In  profecutions  of  a  ci¬ 
vil  or  criminal  nature  for  a  libel  it  is  more  efpecially  fo, 
becaufe,  whether  a  writing  is  a  libel  or  not,  is  a  quefti- 
on  of  law,  which  it  belongs  to  the  judges  to  determine. 
Should  a  jury  on  the  fuppofition  of  a  wanting  being  a  li¬ 
bel,  which  is  not,  foconvidl  the  defendant,  the  judges 
have  not  only  a  right,  but  are  bound  to  arreft  the  judg¬ 
ment  and  let  the  defendant  go  free. 

That  the  opinions  of  the  judges  might  be  leflened 
with  the  jury,  and  that  they  might  be  induced  to  disre¬ 
gard  what  might  be  given  them  in  charge  from  the 
bench  ;  Col.  Ofwald  takes  care  to  tell  the  world  that 
Mr.  Brozvn  was  “  merely  the  hand-maid  of  fome  of  his 
enemies  among  the  federalifts,  and  that  in  this  clafs  be 
muff  rank  his  great  patron  Dr.  Rujh,  whofe  brother  was 
a  judge  of  the  fupreme  court ,  that  he  had  had  enemies  in 
the  legal  profellion,  and  it  might  perhaps  add  to  the 
hopes  «f  malignity,  that  the  a&ionwas  inftituted  in  the 
fupreme  court  f  he  fpeaks  of  former  prejudices  operat¬ 
ing  againfl  him  on  the  bench,  fays  he  had  efcaped  the 
jaws  of  perfecution  through  this  channel  on  certain  me- 
morable  occalions,  that  he  hoped  he  lhould  never  be  a 
fufferer  let  the  blaft  of  fa&ion  blow  with  all  its  furies, 
and  that  the  vile  meafures  formerly  taken  to  lay  him  by 
the  heels  on  this  fubjeft,  only  brou6ht  down  obloquy 
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on  the  conductors  themfelves.”  Let  thefe  things  be  be* 
lieved  (and  if  they  had  not  been  intended  to  gain  be¬ 
lief  they  would  not  have  been  inferted)  and  let  an  opi¬ 
nion  pievail,  that  Col.  Ofwctld  had  been  perfecuted  on 
certaii)  memorable  occafions  by  the  judges  of  the  fupreme 
cou.t,  or  by  fome  of  them,  tnat  their  vile  meafures  had 
brought  down  obloquy  on  themfelves,  and  ihat  their  re* 
Lntments  were  ftill  alive  againft  him,  and  were  more 
lively  to  lway  them  than  their  oaths,  or  a  fenfe  of  their 
duty  ;  and  again,  let  it  be  believed  that  for  this  reafon 
the  a&ion  was  inftituted  before  them,  and  not  in  any 
othei  court ;  and  in  vain  might  the  juror  be  fearched 
i  or,  who  would  pay  the  lead:  regard  to  any  opinion  which 
they  might  deliver  on  law  queftions  in  theconrfe  of  the 
trial  ?  I  he  addrels  is  in  this  refpeCfc  therefore,  not  only 
an  infult  upon  the  judges,  but  is  intended  to  deprive 
Mr.  Brown  of  the  advantage  of  their  law  knowledge 
on  the  trial  of  this  caufe, 

Again,  let  me  fuppofe  Col.  GfwalcTs  publication  gild¬ 
ed  as  it  is  by  art,  and  hightened  by  afTertion  to  gain 
belief,  and  let  me  afk  where  is  the  juror  whofe  bofom 
would  not  foften  with  companion  for  him,  and  heave 
with  indignation  againft  Mr.  Brown  ?  Let  it  be  believed 
that  Mr,  Brown  comes  not  forward  2s  an  injured  man 
claiming  a  reparation  for  the  wounds  which  his  charac¬ 
ter  had  received,  but  that  he  is  brought  forward  and 

urged  on, as  the  tool  and  hand-maid  of  a  party,  to  feed 
and  gratify  partilaning  and  temporiftng  refen tments let 
it  be  believed  that  “Col.  Ofwald's  lituation  as  a  printer, 
&  the  rights  of  the  prefs  and  cf  freemen  are  fundamentally 
ftruck  at,  and  that  an  earneft  endeavour  is  on  the  car* 
pet  to  involve  him  in  difficulties  to  pleafe  the  malicious 
difpofitions  of  old  and  malicious  enemies  ;  and  the  lan¬ 
guage  of  every  mans  heart  towards  Col.  Ofwald  (like 
that  of  the  law  towards  the  culprit  at  the  bar)  will  be 
God  fend  you  a  good  delh  e.-ance  !  Wherever  the  fen - 
t intents  and  countenance ”  which  he  folicits  prevail,  an 
earneft  w'fh  is  formed,  a  decided  part  is  taken,  and  pre¬ 
judice  having  once  taken  hold  of  the  mind,  will  not 
fuffer  it  to  embrace  or  even  fee  the  truth.  Had  the 
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author  of  this  addrefs  efcaped  v/ith  impunity,  he  would 
probably  have  repeated  the  offence  till  the  day  of  the 
trial,  aggravated  with  large  additions,  and  with  every 
new  form  of  mifreprefentation.  In  its  daily  circulation 
it  mud  have  found  its  way  tothofe,  who  mihgt  afterwards 
be  called  to  ferve  on  the  jury,  and  though  they  ought  be 
of  upright  intentions,  they  mud  have  found  themfeiVes 
under  the  common  difficulty  of  eradicating  thofe  deep 
rooted  prejudices,  which  the  mournful  cry,  the  bitter 
lamentations  of  oppreifed  liberty,  are  fure  to  make. 
■The  procjudions  of  fancy,  whether  couched  in  terms 
of  moded  appeal,  or  irffiamatory  addrefs,  are  too  apt 
to  excite  our  pity,  and  fummon  up  the  paffions,  even 
when  belief  is  wanting.  Imagination  fo  artfully 
clothes  the  child  of  fidlion,  in  the  garb  of  truth,  as  to 
leave  the  mind  a  prey  to  doubtful  conjecture.  In  this 
fituation,  it  is  fuie  to  lean  in  favour  of  the  dory  which 
is  mojt  plaufible  and  mojl  pitiable  ^  though  it  may  be  leajl 
true.  If  the  practice  introduced  by  Col.  Ofwald  had  not 
been  checked,  it  would  have  been  gone  into  by  others, 
and  the  confequence  would  have  been  that  before  a  caufe 
could  be  he  rd  in  court,  it  would  be  tried  in  the  news¬ 
papers,  where  anonymous  libels  might  be  denied,  but 
could  not  always  bedifproved.  They  would  have  their 
influence  on  well-intentioned  but  weak  minds,  and  an 
unfair  advantage  be  taken,  by  men  of  talents  indudry 
and  round  afiertion,  over  the  honed,  but  fimple  fuitor. 

A  few  fpecimens  of  Col.  Ofwald’ s  proficiency  in  this 
noble  art ,  will  ferve  to  illudrate  thefe  obfervations. 

Mr.  Brown  is  reprcfented  through  the  whole  of  the 
addrefs,  not  as  a  perfon  complaining  of  an  injury ,  and 
feeking  reparation  for  the  wounds  whuh  his  charuEler  vjas 
fuppofed  to  have  received ,  but  as  being  brought  forward 
and  u  urged  on  as  the  hand- maid  of  a  party ,  to  feed  and 
gratify  partifaning  and  temporifing  refentments Who¬ 
ever  readsthe  addrefs  mud  luppofe  that  no  perfonal 
attack  had  been  made  on  Mr.  Brown ,  and  that  he  had 
been  fo  filly  as  to  fue  Col.  Ofvjald  becaufe  he  was  ini¬ 
mical  to  the  federal  government ;  to  fh»w  how  this  mat- 
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ter  really  is,  I  will  read  one  or  two  of  the  pieces  pub- 
lifhed  by  Col.  Ofwald ,  for  which  the  action  was  brought. 

For  the  Independent  Gazetteer. 

Mr .  OSWALD, 

•  •- 

cc  WHEN  X  came  down  (fairs  this  morning  I  took 
up  your  gazetteer  of  yederday,  which  happened  to  be 
laying  on  the  table,  and  call  my  eye  over  a  perfoimance 
hgned  Lutius,  and  mud  confefs  that  I  was  filled  w  ith 
indignation  at  the  author  for  having  fpent  his  paper, 
not  to  fay  his  time,  to  fo  little  purpofe.  Had  there  been 
a  fchoolmatter  in  this  city,  who  indead  of  intruding 
his  pupils,  endeavours  to  enfnare  their  virtue ;  indead  of 
being  deafto  an  ill  report,  takes  pieafure  in  blackening 
the  reputation  of  men  who  never  did  him  an  injury  ; 
indead  of  preferving  the  peace  of  fociety,  glories  in  Tow¬ 
ing  the  feeds  of  difcord  ;  indead  of  being  the  hu(band 
of  one  wife,  has  one  in  Philadelphia  and  one  in  fome  dif- 
tant  if  and ;  indead  ofchenfhing  the  wife  with  whom  he 
lives,  feizes  her  frequently  by  the  hair,  and  with  the  fu¬ 
ry  of  a  chaffed  lion,  dafhes  her  on  the  floor,  beats  and 
and  abufes  her  untill  he  dedroyes  the  unborn  fruits  of 
their  mutual  embraces  ;  indead  of  being  faithful  to  the 
marriage  bed,  keeps  a  number  of  miffes  and  debauches 
even  his  maid-fervants  ;  and  yet  all  this  time,  like  a  w  ell 
bred  fpaniel,  fawns  on  the  hand  by  which  he  is  fed,  al¬ 
though  he  curfes  the  owner  of  it  in  his  heart  :  I  fay 
had  there  been  fuch  a  fchoolmader  in  Philadelphia,  or 
even  in  Pennfylvania,  not  only  Lutius  but  every  other 
citizen  would  be  judifiable  in  hunting  him  down  as  an 
enemy  to  his  fpecies  :  but  what,  I  pray  you,  has  the 
public  to  do  with  thofe  little  villains  who  take  pay  fof 
teaching  what  themfelves  underdand  not  ?  who  now 
and  then,  zvith  a  very  gentle  tap  of  a  ruler ,  let  blood  of 
a  boy’s  head  ?  or,  by  the  mojl  delicate  touch  imaginable , 
determine  the  circulation  from  a  little  mij?s  ear  to  her 
apron  or  perhaps  to  her  fhoes  ?  or  who  at  certain  fea- 
fons  (it  may  be  not  ofmer  than  once  in  a  day)  with  a 
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ferocious  countenance,  a  damp  of  a  foot,  and  a  voice 
lifted  up  fwear  by  him  who  liveth  forever  end  evet,  un¬ 
til  the  little  creatures  tremble  as  fo  many  mice  at  the 
roaring  of  a  lion?  I  lay  hr,  what  has  Lutius  or  the  pub¬ 
lic  to  do  withfuchharmleis  tyrants  as  thofe  ?  Surely  they 
mud  be  very  inoff~niive  animals,  and  a  their  employ¬ 
ers  chufe  to  continue  them  in  pay,  why  may  not  ihele 
fagacious  people  be  indulged  ?  But  Lutius  will  lay.  Oh 
fir,  the  children  !  the  children  !  the  rifing  generation  1 
Poh  !  a  fig  for  the  rifing  generation,  let  them  go  to  the 
devil.  "  Fact  o ?  Blunt 

December  23,  1786. 


Mr.  OSWALD, 

“  Daniel ,  that  little  invidious  mean-fpirited  tool  to 
the  federal  hacks ,  feems  determined  to  perfevere  in  ad¬ 
mitting  their  lying  attacks  on  you  through  his  Mercury. 


But  thofe  tiffanies y  Britijh  deferters *,  traitors ,  tories 


grates ,  and  Dott.  Rocks ,  are  no  game  for  you — “  the 
brutes  have  already  got  the  daggers  and  it  is  not  for 
you  to  retort  on  every  cowardly  jack-afs  that  meanly  brays 
from  behind  the  polluted  prels  of  little  Danny.  .  What 
have  thofe  caitiffs  to  do  with  your  charge  againd  the 
pod- matter-general  ?  Does  not  Danny  himfelf  know  it 
to  be  jud  ?  And  how  dare  he  differ  Mr.  Tiffany  to  pub- 
lifh  in  his  paper  a  known  and  acknowledged  falfhood? 

The  next  rhapfody  from  that  quarter  will  no  doubt  be 
on  rum  or  whijkey ,  for  it  is  well  known  Docfor  Rock  has 
a  drange  partiality  for  a  “  little  d* op  of  the  creature ”  To 
co lie £t  and  publifli  the  hidory,  rife  and  progrefs,  of  mod 
of  thofe  jnarling  currs  would  undoubtedly  afford  a  vad 


*  Left  any  one  fhould  miftake  or  mifapply  my  meaning  as  to  this  per- 
fon,  I  think  it  neceffary  to  obferve,  that  ANDREW  BROWN,  the  edi¬ 
tor  and  proprietor  of  the  Federal  Gazette,  See.  and  “  Mailer  of  the 
Young  Ladies  Academy,’’  near  St.  Paul’s  church,  is  the  man,  if  I  may 
be  allowed  the  expreftion.  And  1  do  now  declare  him  to  be  one  of  the 
greateft  cow’ards,  liars  and  rafeals,  the  Lord  ever  permitted  to  infeft  ioci- 
ety  :  Of  all  the  infamous  difciples  of  Galen,  and  the  little  admiralty  judge, 
he  is  the  moft  infamous.  I  have  ample  proofs  of  thefe  declarations  in  my 
own  potTefTion,  and  whenever  he  chafes  to  call  for  them  he  {hall  have 
them. 
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tlea!  of  curious  information  and  entertainment  to  the 
public.  ]n  all  probability  I  lliall  undertake  the  tafk  at 
a  more  convenient  period.  Affare  them,  in  the  mean 
time  that  I  am  No  Tiffany. 

lburjday  morning . 


^  •  Ofwald  knew  that  the  action  was  brought 

for  thefe,  and  other  infamous  libels  ;  with  what  face 
could  he  dare  to  impofe  an  erroneous  belief  on  the  world 
t  at  it  Was  not  brought  44  toredrefs  a  fuppofed  injury,’* 
or  for  matters  44  merely  private  or  perfonal  by  one  in¬ 
dividual  again  If  another,  for  the  pure  purpofes  of  undif- 
fembled  juftice  ?55  the  publications  fpeak  for  themfelves, 
and  ptove  the  addrefs  to  be  as  falie  as  it  is  injurious. 

In  addition  to  this,  he  reprefents*Mr.  Brown  as  be¬ 
ing  44  merely  the  hand-maid  of  fome  of  CoJ.  Ofwalds 
•  enemies  among  the  federalifts,  and  as  a&uated  by  fome 
of  his  inveterate  fees  and  opponents,  to  lend  his  name 
in  their  fervice,  for  the  purpofe  of  harraffing  and  injur¬ 
ing  Col ;Ofwald9  and  to  feed  and  gratify  partifaning  and 
temporihng  refentments/*  and  yet  we  have  it  in  proof 
under  his  own  hand,  that  fo  long  ago  as  April  laft,  be 
was  requeued  by  a  letter  from  Mr. " Brown's  counfeJ,  to 
give  up  44  the  author  or  authors  of  the  charges,”  in 
order  that 44  their  truth  or  falfity  might  be  afeertained  in 
a  fatisfadlory  manner, ”  and  that  lie  was  at  the  fame 
time  infoimed,  thatunlefs  he  did  this,  an  adlion  would 
be  brought  againft  him.  It  alfo  appears,  that  although 
lie  refilled  to  give  up  the  authors,  the  commencement 
of  the  fuit  was  poftponed  at  the  requed  of  Col.  OJivald’s 
particular  friend  until  the  14th  of  June,  that  he  might 
have  an  opportunity  of  coming  to  an  amicable  fettle- 
ment  ;  what  femblance  of  truth  then  does  this  declara¬ 
tion  of  the  Colonel  wear  ? 

1  hat  mifreprefentation  might  have  its  full  fcope,  he 
adds,  that  his  44  fituation  as  a  printer ,  and  the  rights 
of  the  prefs  and  of free  men  are  fundamentally Jlr  nek  at 
but  does  not  think  proper  to  inform  the  public,  of  the 
nature  of  the  publications  for  which  he  had  been  fued. 

1  hey  are  before  the  committee,  and  I  fhould  be  pJad 
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to  know  how  the  rights  of  the  preis  and  of  free  men  are 
fundamentally  ftruck  at,”  by  an  action  being  brought 
for  libels  of  the  moll:  malignant  kind. 

To  give  the  appearance  of  truth  however,  to  this 
groundkfs  affertion,  he  adds,  that  he  has  an  “  indubi¬ 
table  right  to  think  and  fpeak  and  write  as  he  chufes 
on  public  occurrences  ff  and  again  that  66  if  every  prin¬ 
ter  was  to  be  filed  kc.  for  pieces  which  he  printed  on 
public  affairs,  what  man  would  write  for  the  prefs,  or 
venture  to  warn  his  fellow  citizens  of  any  approaching 
danger  to  their  rights  and  liberties  ” — There  is  no  man 
who  reads  thefe  remarks  by  the  Colonel,  but  would 
fuppofe  that  he  has  been  fued  for  fomething  that  he  had 
printed  refpeofing  “  public  occurrences”  and  <c  public  af¬ 
fairs”  Had  that  been  the  cafe,  the  liberty  of  the  prefs 
might  have  been  endangered,  and  he  have  had  caufe  of 
complaint — but  the  fact  is  as  different  from  thecolour- 
ing  he  has  given  it,  as  any  extremes  can  be  from  each 
other. 

Great  as  our  furprize  at  thefe  aberrations  from  truth 
may  be,  it  will  be  loft  in  our  aftonifhment  at  what 
follows. 

Col.  Ofwald ,  after  dating  in  his  memorial  that  Mr. 
Brown  s  determination  to  fue  him  was  communicated 
in  the  beginning  of  May ,  fays  “  But  until  the  news 
arrived  laft  Tburflay  (which  was  the  26th  of  June)  that 
the  ninth  date  had  acceded  to  the  new  federal  govern¬ 
ment,  he  was  not  called  upon,  and  Mr.  Page  in  the 
afternoon  of  that  day,  vifued  him  in  due  form  of  law 
with  a  writ.  That  had  Mr.  Z?mwpurfued  him  in  that 
line  without  lofs  of  time,  agreeably  to  his  lawyer’s  let¬ 
ter,  he  fhould  not  have  fuppofed  it  extraordinary  :  but 
to  srreft  him  the  moment  the  federal  intelligence  came 
to  hand,  indicated  that  the  commencement  of  the  fuit 
was  not  fo  much  the  child  of  his  own  fancy,  as  it  had 
been  probably  didfated  to,  and  urged  on  him  by  others, 
whofe  fentiments  upon  the  new  conftitution  had  not 
in  every  refpedt  coincided  with  Col.  Ofwald9 s  ;  and  that 
in  fa  ft,  it  was  his  idea  in  the  firft  progrefs  of  the  bufmefs, 
that  Mr.  Brown  was  merely  the  hand-maid  of  fome  of 
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his  enemies  among  the  federalids  ;  and  that  he  thinkr 
Mr.  Brown's  condu&  has  fince  confirmed  the  idea  be¬ 
yond  a  aoubt.”  When  Col.  Ofwald  publifhed  this,  he 
difengenuoufly  kept  from  the  public  the  true  caufe  of 
the  delay,  although  it  was  well  known  to  him,  to  be 
as  follows:  Col.  Proffer  has  fworn,  that  on  Mr.  Brown  s 
determination  to  commence  an  action  being  conin' uni- 
cated  in  April  or  the  beginning  of  May,  he  as  the  friend 
of  Col.  Ofwald ,  applied  to  Mr.  Brown's  attorney  and 
prevailed  upon  him  to  agree  not  to  iffue  the  procefs 
till  as  near  the  court  as  might  be,  in  order  that  Col. 
Ofwald  might  have  an  opportunity  to  fettle  the  matter* 
and  that  he  had  informed  Col.  Ofwald  of  this  agreement. 
The  lead  degree  of  candour  (to  fay  nothing  of  truth) 
would  have  induced  Col.  Ofwald  to  have  dated  this  as 
the  true  caufe  of  the  delay,  indead  of  which,  he  has 
fhamefully  fupprefled  it,  by  aligning  a  pretended  caufe 
which  he  knew  had  not  an  exidence.  But  as  odium 
was  to  be  brought  on  the  federal  government,  by  dark 
infinuations  of  its  being  unfriendly  to  the  liberty  of  the 
prefs,  and  favourable  to  profecutions  for  libels,  and  as 
the  friends  of  that  government  were  to  be  involved  in 
that  odium,  what  had  Col.  Cfwald  to  do  with  truth  or 
candour ! 

As  but  few  men  are  fo  hardy  as  to  round  y  aflert 
what  they  do  not  believe,  we  cannot  fuppofe  that  Col. 
Ofwald  will  be  furpafled,  or  perhaps  equalled,  by  any 
other  perfon  who  (hall  on  fimilar  occafions,  endeavour 
to  give  a  falfe  bias  to  the  public  mind. 

After  the  example  which  has  been  fet,  and  the  kffon 
of  indru&ions  which  he  has  given,  any  attempt  of 
this  kind  mud  however  be  of  a  dangerous  and  pernici¬ 
ous  tendency. 

For  this  reafon  it  was  incumbent  on  the  judges  to 
interpofe  the  authority  of  the  lav/,  to  a  mifchief  of  fo 
alarming  a  nature. 

What  then  mud  have  been  the  degree  of  effrontery 
which  induced  Col.  Ojwald  to  declare,  in  his  memorial 
to  the  houfe,  that  u  fhe publication  did  not  touch  on  the 
merits  of  the  caufe  commenced  in  court."  Indead  of  cx~ 
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pe-ding  an  anfwer  to  this  quedion,  I  dial!  paufe,  that 
we  may  lament  the  depravity  of  human  nature. 

When  Col  OfwaWs  addrefs  is  compared  with  the 
cafes  which  have  been  read,  even  infidelity  hcrfelf  muff 
acknowledge,  that  he  was  guilty  of  a  very  high  and 
daring  contempt,  meriting  punifhment  of  the  exemp¬ 
lary  kind. 

In  oppofition  to  this,  one  or  two  obje&ions  are  dated, 
which  it  would  have  been  regular  to  have  taken  earlier 
notice  of,  but  thev  were  fo  unimportant  as  to  have 
efcaped  my  recollection.  The  fird  is  “  That  the  pro- 
cefs  was  not  returnable  till  the  fecond  day  of  July,  and 
that  as  the  court  could  not  be  legally  pofTefied  of  the 
caufe  till  the  return  day,  a  publication  on  the  id  ot 
July  could  not  be  a  contempt.” 

This  objection,  though  much  breath,  ink  and  paper 
have  been  waded  in  fupport  of  it,  mud  arife  from  an 
extreme  ignorance  of  the  principles  ot  law,  and  the  con- 
ditution  of  our  courts.  In  England  the  original  writ, 
as  it  is  called,  is  the  beginning  or  foundation  of  th 
fuit  :  it  iffues  out  of  chancery,  is  returnable  into  th 
common  pleas  and  is  th z  foundation  of  the  jurifdiSiion  oj 
that  court :  It  is  the  kings  warrant  for  the  judices  to  pro¬ 
ceed  ;  for  it  was  a  maxim  introduced  by  the  Normans,  that 
there  fhould  be  no  proceedings  in  the  common  pleas  be¬ 
fore  the  king’s  judices,  without  his  original  writ  :  but 
wherever  the  procefs  ifluesoutof,  &  is  returnable  to  the 
fame  court,  it  is  depending  to  all  legal  u  lubdantial  pur¬ 
poses,  from  the  moment  when  it  iffued.  This  doCtrine 
is  fo  well  edablifhed  that  1  am  ready  at  a  lofs  to  con¬ 
ceive,  how  the  objection  could  be  thought  of.  The  rule 
is  carried  fo  far,  that  it  appears  in  page  567  of  the  fird 
vol.  of  Sir  John  Strange's  reports  that  46  The  court 
delared  that  a  declaration  in  ejedment  (which  is  the 
beginning  of  the  fuit,  and  is  only  a  paper  drawn  up  by 
the  attorney,  and  delivered  to  the  flieriff,  without  the  feal 
of  the  court  being  affixed  to  it,  or  any  officers  name  fub- 
ferifeed)  was  fo  far  a  procefs  of  the  court,  that  they 
would  punifh  contemptuous  words  cn  the  delivery  of  it, 
as  a  contempt  of  the  court,”  and  in  id  Salk  page  84 
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it  appears, that  an  attachment  iflued  (even  without  a  rule 
tojhezv  caufe )  againft  a  perfon  for  fpeaking  contemptu- 
oufly  of  a  rule  that  had  been  made  for  him  to  (hew  caufe^ 
why  an  information  fhould  not  be  filed  againd  him. 
In  this  cafe  the  profecuticn  was  not  depending,  it  was 
only  inchoate  and  the  quedion  was  whether  it  (hould  be 
indituted  or  not. 

T  he  court  neverthdefs  declared  that  c<  he  fhould 
anfwer  in  cudody,  for  that  it  was  to  no  purpofe  to  ferve 
him  with  a  fecond  rule,  who  had  (lighted  and  defpifed 
the  fird.”  But  this  matter  has  been  fo  accurately  ex¬ 
plained  by  the  prothonotory  of  the  fuprems  court,  in 
anfwer  to  Col.  Ofwalds  quedion,  that  I  need  fay  no 
more  about  it. 

The  other  objection  is,  that  cc  the  faid  publication 
had  not  any  improper  tendency  to  influence  a  jury,  as 
the  caufe  could  not  be  tried  the  fird  term  to  which  it 
was  returnable.” 

In  anfwer  to  this  I  mud  obferve  that  the  rule  which 
is  edablifhed  in  the  books  is  not  confined  to  any  particu¬ 
lar  JIage  of  a  caufe,  but  extends  to  the  whole  time  in 
which  it  is  depending.  Is  dander  fo  eafdy  forgotten, 
as  that  by  the  time  of  the  trial  there  will  be  no  recol¬ 
lection  of  the  addrefs  ?  Is  the  impreffion  which  the  ad- 
drefs  was  calculated  to  make  fo  eadly  removed?  Will 
all  Col.  Qfwald’s  papers  of  the  fird  of  July  be  burnt, 
and  pafs  out  of  remembrance  by  the  time  of  the  trial? 
Does  not  printed  defamation  circulate  wider  than  a  dan- 
derails  tongue  can  reach  ?  Is  it  not  read  by  more  than 
could  hear  the  calumniator  fpeak?  And  does  it  not  re¬ 
main  to  po.derity  when  mere  words  are  palled  away  and 
forgotten  ? 

Thefe  objections,  therefore,  only  ferve  to  fhew,how 
well  qualified  to  judge  of  law,  thofe  are,  who  under¬ 
take  to  arraign  the  conduit  of  others  ! 

I  have  now  arrived  Mr.  chairman,  at  what  may  be 
confidered  as  the  lad^head  or  divifion  of  the  bufmefs 
before  us. 

The  memorialid  dates,  that  by  “  The  meafures 
which  the  fupreme  court  adopted  with  him,  he  was 
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immured  in  prifon,  without  even  the  Jhadoto  of  a  trial , 
for  an  imaginary  offence ,  not  committed  in  view  of 
the  court  but  at  a  diftance:  that  if  he  had  committed 
a  contempt  by  conftrudlion  of  the  judges,  it  is  no  more 
than  a  criminal  offence,  in  the  eye  of  the  law7,  for  which 
he  had  a  right  to  a  trial  by  a  jury  of  his  country,  ex- 
prefsly  by  our  conflitution,  and  is  not  under  the  power 
of  attachment,  to  be  at  the  mercy  and  wild  diferetion 
of  the  court,  fubjedt  to  the  pain  of  perpetual  imprilon- 
ment,  to  anfwer  upon  oath  to  interrogatories,  tending 
to  make  him  accufe  himfelf,,>  and  it  adds,  that  44  In- 
deed  this  mode  of  profecution  originated  from  the  odious 
ftar-chamber  of  old,  which  was  abolifhed  for  its  op- 
preflive  practices,  and  feems  a  perfect  alien  to  our  own 
confutation,  which  is  our  greateft  bulwark  and  fafe- 
guard.” 

The  fubftance  of  this  is,  that  the  proceeding  by  at¬ 
tachment,  was  an  infringement  of  the  right  of  trial  by 
jury  and  a  violation  of  the  bill  of  rights,  and  confli- 
tution. 

It  would  be  fo  arduous  a  talk  to  read  but  the  fiftieth 
part  of  what  is  contained  in  our  law-books  (for  I  think 
Sergeant  Hawkins  has  not  lefs  than  15  or  16  folio  pages 
on  this  fubjefl)  in  fupport  of  proceeding  by  attachment 
in  a  great  variety  of  inftances,  that  I  fhall  fatisfy  my- 
felf,  with  again  turning  to  that  great  friend  to  liberty  and 
trial  by  jury ,  Sir  William  Blackflone. 

To  this  head,  of  fummary  proceedings,  may  al fo 
be  properly  referred  the  method  immemorialiy  ufed  by 
the  fupenor  courts  of  juflice,  of  punifhing  contempts 
by  attachment ,  and  the  fubfequent  proceedings  thereon. 

J<  The  contempts  that  are  thus  punifhed,  are  either 
direft^  which  openly  infult  or  refill  the  powers  of  the 
courts,  or  the  perfons  of  the  judges  who  prefide  there  ; 
or  elfe  are  confequential,  which  (without  fuch  grofs  in- 
folence  or  direct  oppolition)  plainly  tend  to  create  an  u- 
uiverlal  difregard  of  their  authority.  The  principal  in- 
fhinces,  of  either  fort,  that  have  been  ufuslly  punifhed 
by  attachment,  are  chiefly  of  the  following  kinds  : 

1.  Thofe  committed  by  inferior  judges  and  magiftrates; 
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by  afting  unjudly,  oppr  (lively,  or  irregularly,  in  ad- 
minffiering  thofe  portions  of  juftice  which  are  intruded 
to  their  dffiribution  ;  or  by  difobeying  the  king’s  writs 
iffaing  out  of  the  luperior  courts,  by  proceeding  in  a 
caufe  after  it  is  put  a  hop  to,  or  removed  by  writ  of  pro¬ 
hibition,  certiorari,  error,  fuferfedeas,  and  the  like.  For, 
as  the  king’s  fuperior  courts  (and  efpecially  the  court 
of  king's  bench)  have  a  general  fuperintendance  over 
all  inferior-purifdidlions,  any  corrupt  or  iniquitous  prac¬ 
tices  of  fubordinate  judges  are  contempts  of  that  fuper- 
intending  authority,  whofe  deny  is  to  keep  them  with¬ 
in  the  bounds  ofjuftice.  2.  Thofe  committed  by  (fie¬ 
ri  fFs  bailiffs  gaolers,  and  other  officers  of  the  courr,  by 
abufing  the  procefs  of  the  law,  or  deceiving  the  parties, 
by  any  a£Is  of  oppreffion,  extortion,  collufive  behavi¬ 
our,  or  culpable  negledt  of  duty.  3.  Thofe  committed 
by  attorneys  and  folicitors,  who  are  alfo  officers  of  the 
refpedfive  courts  ;  by  grofs  affiances  of  fraud  and  cor¬ 
ruption,  injuftice  to  their  clients,  or  other  difhonefl 
practice.  For  the  mal -pradlice  of  the  officers  reflects 
(ome  difhonouron  their  employers  :  and  if  frequent,  or 
unpunifhed,  creates  among  the  people  a  difguft  2gainfk 
the  courts  themfelves.  4.  Thofe  committed  by  jury¬ 
men,  in  collateral  matters  relating  to  the  dfeharge  of 
their  office  ;  fuch  as  making  default  when  fummoned  5 
refufing  to  be  fworn,  or  to  give  any  verdidf  ;  eating  or 
drinking  without  the  leave  of  the  court,  and  efpecially 
at  the  coft  of  either  party  ;  and  other  mifbehaviour  or 
irregularities  of  a  fimilar  kind  :  but  not  in  the  mere  ex- 
ercife  of  their  judicial  capacities,  as  by  giving  a  falfe  or 
erroneous  verdict.  5.  Thofe  committed  by  witnefTcs  ; 
by  making  default  when  fummoned,relufing  to  be  fworn 
or  examined, orprevaricating  in  their evidence  when  (worn 
6.  Thofe  committed  by  parties  to  any  fuit  or  proceed - 
ing  before  the  court  :  as  by  diiobedience  to  any  rule  or 
order,  made  in  the  progrefs  of  a  caufe  ;  by  non-pay¬ 
ment  or  cods  awarded  by  the  court  upon  a  motion  ;  or 
by  nomobfervance  of  awards  duly  made  by  arbitrators 
or  umpires,  after  having  entered  into  a  rule  for  fub- 
mitting  to  fuch  determination.  Indeed,  the  attachment 
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y/Thofe  committed  by  any  other  perfons  under  the  de¬ 
gree  of  a  peer  ;  and  even  by  peers  themfelves,  when 
enormous  and  accompanied  with  violence,  fuch  as  forci¬ 
ble  refcous  and  the  like  :  or  when  they  import  a  disobe¬ 
dience  to  the  king’s  great  prerogative  writs  of  prohibition, 
habeas  corpus ,  and  the  reft.  Some  of  thefe  contempts 
may  arife  in  the  face  of  the  court ;  as  by  rude  and  con¬ 
tumelious  behaviour  ;  by  obftinacy,perverfenefs,or  pre¬ 
varication  ;  by  breach  of  the  peace,  or  any  wilful  dif- 
turbance  whatever  :  others  in  the  abfence  of  the  party, 
as  by  difobeying  or  treating  with  difrefpecft  the  king’s 
writ,  or  the  rules  or  procefs  of  the  court ;  by  perverting 
fuch  writ  or  procefs  to  the  purpofes  of  private  malice, 
extortion  or  injuftice  ;  by  Speaking  or  writing  contemn- 
tuoufly  of  the  court,  or  judges,  adling  in  their  judicial 
capacity;  by  printing  falfe  accounts  (or  even  true  ones 
without  proper  permi/Iion)  of  caufes  then  depending  in 
judgment;  and  by  any  thing  in  fhortthat  demonftrates 
a  grofs  want  of  that  regard  and  refpebt,  which  when 
once  courts  of  juftice  are  deprived  of,  their  authority,  fo 
ncceflary  for  the  good  order  of  the  kingdom,  is  entirely 
loft  among  the  people. 

The  procefs  of  attachment,  for  thefe  and  the  like  con¬ 
tempts,  muft  neceflarily  be  as  ancient  as  the  laws  them- 
fdves.  For  laws  without  a  competent  authority  to  Se¬ 
cure  their  adminiftration  from  difobedience  and  con¬ 
tempt,  would  be  vain  and  nugatory,  A  power,  th 
fore,  in  the  fupreme  courts  of  juftice  to  fupprefs  fuch 
contempts,  by  an  immediate  attachment  of  the  offender, 
refults  from  the  firft  principles  of  judicial  eftablilhments, 
and  muft  be  an  infeparable  attendant  upon  ever  fupe- 
rior  tribunal.  Accordingly  we  find  it  a£iua5ly  exerci¬ 
sed  as  early  as  the  annals  of  our  law  extend  ;  and 
though  a  very  learned  author  feems  inclined  to  derive 
this  procefs  from  the  ftatute  of  Weftm.  2.  13  Edw.  I. 
c.  39.  (which  ordains,  that  in  cafe  the  procefs  of  the 

Errata.  c/he  reader  is  defred  tf  take  no  notice  of  the 
*hree  hjl  words  in  the  280 th  pa^e. 
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king  £■  couits  L tiejifted  by  the  power  of  any  oreat  man* 
the  fhenfr  fhalj  chaftife  the  refiflers  by  impnfbnment, 
a  qua  non  deliberentur  fine  fpecidi  p  accept  o  dmini 
/  egis .  and  it  the  fheriff  himfldl  be  rclilied,  he  [hall 
eeitiiy  to  toe  courts  the  names  of  the  principal  offenders, 
lheJr  Aiders,  confenters,  commanders,  and  favourers, 
and  by  a  fpecial  writ  judicial  they  (hall  be  attached  by 
meir  bodies  to  appear  before  the  court,  and  if  they  be 
con  vi  bled  thereof  they  (hall  be  punched  at  the  king’s' 
jdeafui  e,  without  any  interfering  by  any  other  perfon 
whatsoever)  yet  he  afterwards  more  juftly  concludes, 

4 (tar  it  is  a  part  or  the  law  of  the  land  ;  and,  as  fuch  is 
confirmed  by  the  ftatute  of  magna  carta. 

it  the  contempt  be  committed  in  the  face  of  the 
comt,  the  offender  may  be  inftantiy  apprehended  and  im- 
pr  dunes,  at  the  diferetic  n  of  judges,  without  any  farther 
proof  or  examination.  Bur  in  matters  that  arife  at  a 
a i dance,  and  of  which  the  court  cannot  have  fo  per- 
fect  a  tuiow lege,  unlefs  by  the  confefiion  of  the  party  or 
the  tedimony  of  others,  if  the  judges  upon  affidavit  fee 
xumcieut  ground  to  fufpeci  that  a  contempt  has  been 
r  ommitted,  they  cither  make  a  rule  on  tile  fufpe&ed 
p^rty  to  fnew  caufe  wiry  an  attachment 'Should  not  iffuc 
agamh  him  :  or,  in  very  flagrant  inflances  of  contempt, 
toe  at'achmeot  iflues  in  the  hrfl;  inftance  ;  as  it  alfo  does 
if  no  fu die ient  cauie  be  [hewn  to  difeharge,  and  thereon 
the  court  confirms  and  makes  abfolure  the  original 
ru’e.  rids  procefs  of  attachment  is  merely  intended  to 
iviug  the  party  into  court  :  and  when  there,  he  mult 
r  nlur  hand  committed,  or  put  in  bail,  in  order  to  anfwcr 
open  oath  to  fuch  interrogatories  as  f li all  be  adminiflered 
io  him,  for  the  better  information  of  the  court  with  rc~ 
/pedt  to  the  a rcu mfiances  of  the  contempt.  Thefe  in¬ 
terrogatories  are  of  the  nature  of  a  charge  or  accufation. 
rmd  mud  by  die  courfe  of  the  court  be  exhibited  withui 
t.K  fir  ft:  four  days  :  and  if  any  of  the  interrogatories 
h  improper,  the  defendant  may  refufe  to  anfwerir,  anti 
move  the  couit  to  have  it  ftruck  out.  If  the  party  can 
clear  Innifelf  upon  oath,  he  is  difeharged  ;  but  if  per- 
jwd,  may  be  profecuted  for  the  perjury.  If  he  cop- 
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Mies  the  contempt,  the  court  will  proceed  to  correct 
him  by  fine,  or  imprifonment,  or  both,  and  fomeumes 
by  a  corporal  or  infamous  punishment.  If  the  con¬ 
tempt  be  of  fuch  a  nature,  that  when  the  fa£l  is  once 
ncknowleged,  the  court  can  receive  no  further  informa¬ 
tion  by  interrogatories  than  it  is  already  pofieffed  of  (as 
in  the  cafe  of  the  rejcous)  the  defendant  may  be  ad¬ 
mitted  to  make  fuch  Am pie  acknowledgement,  and  re¬ 
ceive  his  judgm*  nt,  without  ahfwering  to  any  interroga¬ 
tories  :  but  it  he  wilfully  and  obftinatefy  refufes  to  an- 
fwer,  or  anfwers  in  an  evafive  manner,  he  is  then  clearly 
guilty  of  a  high  and  repeated  contempt,  to  be  punifhed 
at  the  difcretion  of  the  court. 

It  cannot  have  efcaped  the  attention  of  the  reader, 
that  this  method  of  making  the  defendant  anfwer  upon 
oath  to  a  criminal  charge,  is  not  agreeable  to  the  genius 
of  the  common  lawr  in  any  other  in  fiance  *,  and  feems 
indeed  to  have  been  derived  to  the  courts  of  kings  bench 
h  common  pleas  through  the  medium  of  the  courts  of 
equity.  For  the  whole  procefs  of  the  courts  of  equity* 
in  the  feveral  ftages  of  a  caufe,  and  finally  to  enforce 
their  decrees,  was  till  the  introduction  of  fequeflrations, 
in  the  nature  of  a  procefs  of  contempt  ;  acting  only  in 
perfonam  and  not  in  rem.  And  there,  after  the  party  in 
contempt  has  anfweredthe  interrogatories,  fuch  his  an- 
lwer  may  be  contradidled  and  difproved  by  affidavits  of 
the  adverfe  party  :  whereas  in  the  courts  or  law,  the  ad- 
million  of  the  party  to  purge  himfelf  by  oath  is  more 
favourable  to  his  liberty,  though  pethaps  not  lefs  dange¬ 
rous  to  his  confcience ;  for,  if  he  clears  himielf  by  his 
anfwers,  the  complaint  is  totally  difmilTed.  And  with 
regard  to  this  Angular  mode  of  trial,  thus  admitted  in 
this  one  particular  indance,  I  (hall  only  for  the  prefent 
obferve,that  as  the  procefs  by  attachment  in  general  ap¬ 
pears  to  be  extremely  antient,  and  has  A  nee  the  r'e  flota¬ 
tion  been  confirmed  by  an  exprefs  a<5l  of  parliament,  fo 
the  method  of  examining  the  delinquent  himfelf  upon 
©cth,  with  regard  to  the  contempt  alledged,  is  at  leafi 
of  as  high  antiquity,  and  by  long  and  immemorial  ufage 
k  now  become  the  law  of  the  land. 
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Without  pretending,  Mr.  cha  rman,  to  any  exlraor- 
ciinary  law  knowledge,  I  may  ce  tainly  be  allowed  tofav 
tliat  this  able  writer  is  fupported,  in  what  is  here  ad¬ 
vanced,  not  only  by  elementary  writers,  but  by  a  nume- 
rous  train  of  adjudged  cafes  ;  and  I  doubt  very  much 
if  he  vr ill  be  found  contradicted  in  a  (ingle  infhnce.  by 
any  of  them.  Before  entering  on  the  general  qnefticn 
it  is  proper  to  clear  the  way  of  an  objection  or  two 
which,  m  order  to  diftinguifti  Cob  Ckjdd's  cafe  from 
tile  general  rule,  have  been  made. 

,  he  firil  is,  that  the  offence  was  not  commit  -d 
m  view  of  the  court,  but  at  a  diftance,”  and  much  has 
been  iaid  and  written*  to  prove  that  courts  can  only 
proceed  by  attachment  for  contempts  committed  in  their 
prefence ,  and  not  for  thofe  that  are  committed  at  a  dis¬ 
tance.  Had  the  memorialift,  and  thofe  who  have  delud¬ 
ed  him  with  this  idle  notion,  but  the  leaf!  knowledge  of 
the  firft  principles  of  law,  they  mud  have  knownlhat 
tnc  revei ft  of  this  propcfition  is  true.  As  the  Aammons 
or  capias  is  the  procefs  in  certain  cafes  to  bring  the  par¬ 
ty  into  court  :  fo  is  an  attachment  the  procefs  to  bring 
3n  is  charged  with  a  contempt— -if  the  con- 

tempt  is  committed  in  the  face  of  the  court,  the  party  is 
prefent  and  there  is  no  occafion  for  an  at? ac ament  to 
bring  him  there,  who  is  there  already,  nor  was  any  fuch 
thing  ever  heard  off  :  on  the  contrary,  he  is  proceeded 
againft  immediately— the  words  of  fir  William  Black- 
done  are  “  if  the  contempt  be  committed  in  the  face  of 
the  court,  the  offender  may  be  iMantly  apprehended  and 
imprifened  at  the  diicretion  of  the  judges,  without  any 
further  proof  or  examination.  But  in  matters  that  a- 
ufe  at  a  dijltince ,  and  of  which  the  court  cannot  have  fo 
perfedf  a  knowledge  ulefs  by  the  confelfioti  of  the  party, 
or  the  teftimony  of  others, if  the  judges  upon  affidavit  lee 
fufficient  grounds  to  fufpedl  that  a  contempt  lias  beea 
committed,  they  either  make  a  rule  on  the  fufpeeled 
party,  to  (hew  caufe  why  an  attachment  fhould  not  if- 
iue  again fl  him  •  ot  in  very  flagrant  inflanfiances  of  con- 
tempr,  the  attachment  iffues  in  the  firft  irdlance.,5-U 
1  fhall  only  remark,  that  as  no  attachment  iffues  for  a 
contempt  committed  in  the  face  of  the  court,  it  foiJows3that 
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if  it  cannot  ifluefor  a  contempt  commuted  at  a  diftance , 
ro  attachment  can  iffue  in  cafe  whatever  and  all 
which  the  books  contain  refpedbing  them,  is  entirely 
ufdefs,  and  may  be  ftruck  out. 

So  much  for  this  objection,  about  which  enough  has 
been  published  to  make  a  fits  all  volume. 

The  next  one  is  that  u  this  mode  of  proftcution  (to 
wit,  by  attachmentjoriginated  from  the  odious filar  cham - 
her  of- old,”  and  the  judges  are  charged  with  “'intro¬ 
ducing  luminary  Jiar  chamber  proceedings,  for  no  other 
purpoie,  apparently,  than  to  demofifih  juries,  and  blaii 
our  deaf  eft  rights  and  privileges’.” 

When  I  firftfaw  this  in  the  memorial,  I  mud  confers 
that  I  was  at  a  lofs  to  conceive  how  Col.  Ofwald  c ould 
have  fallen  into  fuch  an  error;  but  when  I  heard  him  * 
putting  quefinns  to  Mr.  BurJ  which  evidently  (hewed 
his  opinion  to  be,  that,  the  court  of  Jiar  chamber  dill  ex- 
ids  in  England,  when  every  fchool-boy  knows  that  it 
was  abolithed  near  one  hundred  and  lift y  years  ago,  I 
found  that  he  knew  nothing  about  it. 

1  o  enable  us,  however,  to  determine  what  grounds 
there  are  for  the  afterion,  that  “  this  mode  of  profecu- 
tion  (by  attachment)  originated  from  the  odious  Jiar 
chamber  of  old ,”  we  mud  remember  what  we  have  juft 
feen  that  “  the  procefs  of  attachment  for  contempt,  is 
as  ancient  as  the  laws  themfelves  3”  that  “  by  long  and 
immemorial  ufage,it  is  become  the  law  of  the  land,”  and 
that  fir  William  Blackjhnc ,  and  lord  chief  baron  Gilbert 
both  declare  that  “  it  is  confirmed  by  the  ftatute  of  mag- 
na-charta,”  if  it  was  confirmed  by  that  ftatute  it  mu  ft  ne~ 
cellar ily  be  of  greater  antiquity  than  the  ftatute  itfelf.— 
Magna  cbarta  was  obtained  from  king  John,  at  Runne- 
mede  on  the  15th  of  June,  in  the  year  1215,  and  was 
in  the  next  year,  and  again  in  1225  confirmed  by  his 
-on  Henry  3d  •  the  firft  time  the  (far  chamber  is  menti¬ 
oned  in  any  record,  is  in  the  41ft  year  of  the  reign  of 
Edward  the  3d,  anno  domini  1368,  which  was  more  than 
one  hundred  and  forty  years  a:ter  the  confirmation  of 
magna  Ci*atta,in  ttte  9^  year  of  Henry  the  thirds  reign. 

I  am  unequal  to  the  talk,  Mr.  chairman,  and  (hall 
it  to  him,  who  has  fuppofed  that  the  court  ofi filar 
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chamber to  (hew  how  a  proceeding  which  Is  2$ 
ancient  as  the  law’s  themfelves,and  which  was  confirmed 
by  magna  charts  upwards  of  140  years  before  the exifience 
of  the  far  chamber ,  could  have  originated  from  it.  Into 
loch  abfurdities,  will  thofe  who  undertake  to  cenfure 
what  they  do  not  underhand,  inevitabiy  fail  ! 

What  induced  Col.  Ofwald  to  fuppofethat the  judges 
introduced  turn  mar  y  Jiar  chamber  proceedings,  for  no  Ga¬ 
ther  purpofe,  apparently,  th*n  to  demoltfii  juries  and 
blaft  our  deareft  rights  and  privileges,”  I  will  not  pre¬ 
tend  to  fay  ;  but  I  doubt  very  much  if  it  can  be  fhewn 
that  thai  court  ever  proceeded  in  a  fingle  infiance  by  attach  * 
merit  ;  I  will  not  fpeak  pofitively,  but  I  have  no  recollec¬ 
tion  of  having  met  with  any  fuch  thing  in  law  or  hifio- 
ry  \  Col.  Ofwald’srz ading  may  perhaps  be  more  extern 
five,  or  his  recolledlion  better  than  mine. 

If  the  procefs  of  attachment  is  part  of  the  common 
law,  it  is  no  lefs  the  birth-right  of  Pennfylvanians,  than 
of  Englifiimen  ;  it  is  of  equal  force  here  and  in  England, 
and  it  is  what  Americans  fought  for, and  by  their  inde¬ 
pendence  fecured.  For  this  reafon  a  few  minutes  will 
not  be  mifpent  in  tracing  its  hifterv. 

When  the  refearches  cf  abld  writers  have  led  them 
to  declare  that  it  is  as  “  ancient  as  the  law^themfelves,” 
and  that  its  origin  is  buried  in  the  dark  and  remote  ages 
of  antiquity,  it  does  not  become  me  to  fpeak  pofitively. 
A  few  fa£fo  may  however  throw  light  in  our  way. 

Itfeemsto  be  univerfally  agreed, that  the  procefs  of  at¬ 
tachment  is  of  civil  law  exti action,  and  indeed  the  very 
nature  and  manner  of  the  proceeding, incontefiabiy  (hew 
it  to  be  fo. 

The  manner  in  which  it  found  its  way  into  England, 
and  became  a  part  of  the  common  law  is  perhaps  equal¬ 
ly  clear.  Hifiory  informs  us  thatjuliusAgricola  the  cele¬ 
brated  Roman  general,  entirely  iubdued  England  about 
the  middle  of  the  lirfi  century,  and  that  during  the  for¬ 
ty  years  that  he  ruled  there,  under  the  emperors  Vefpa- 
fian,  Titus  and  Domitian,  he  introduced  and  tfiablifhed 
the  Roman  or  civil  law. 

We  alfo  know,  that  the  civil  law  prevailed  in  Eng¬ 
land  as  the  eftabli(hed  law  of  the  land,  for  about  36® 
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years,  that  is, from  the  reign  of  the  emperor  Claudius  to 
that  of  Honorius,  and  that  during  this  period,  Papinian, 
Paulus,  Ulpian,  and  others  of  the  moil  eminent  among 
the  Roman  lawyers  fat  as  judges  on  the  Britifh  bench, 
and  diftributed  juftice  among  the  inhabitants,  agreeably 
to  the  rules  of  the  civil  law. 

After  the  declenlion  of  the  Rcyian  empire,  the  Saxons , 
the  Banes ,  and  the  Not  man /,  who  alternately  harraffed 
and  invaded  England ,  introduced  their  refpe&ive  lawss 
whereever  they  gained  a  footing  and  were  able  to  main¬ 
tain  their  cooquefts.  By  this  means  the  different  laws 
©r  cuftoms  cf  thofe  nations,  be  da  me  mingled  with  thofe 
of  the  antient  Fitts  or  natives,  who  doubtlefs  retained 
fome  veftiges  of  their  antient  rules  and  cuftoms.  But 
as  the  civil  law  had  been  long  eftabliihed,  and  was  the 
only  general  fyftem  of  jurifprudcnce  which  had  been 
known  for  centuries  before :  it  appears  to  have  man¬ 
fully  withftood  the  fucceflive  attacks  of  all  thefe  foreign 
jaws.  Hence  it  is  that  we  find  very  large  portions  of  the 
civil  law,  forming  component  parts  of  the  common  law  % 
for  it  is  to  be  underftood  that  thecommonlaw,is  a  com¬ 
pound  that  has  grown  out  of  thele  different  laws  or  cuf¬ 
toms,  which  more  or  iefs  prevailed  in  different  parts  of 
England^ as  conquefts  were  madeby  adventitious  nations^ 
or  as  the  natives  maintained  their  ground.  The  com¬ 
mon  law  owes  its  excellency  to  the  different  fcources 
from  which  it  is  derived,  tince  there  can  be  little  doubt 
but  that  our  anceftors  in  forming  it  out  of  thefe  various 
and  claftiing  laws  and  cuftoms,  adopted  the  good  and  re¬ 
jected  the  bad  of  each  of  them. 

The  following  paragraphs  from  ift  BlackJIone’ s  com* 
will  afford  ample  proof  of  what  I  have  advanced  : 

<£  Our  antient  lawyers.  &  particularly  FortefcuCy  lntiCt 
with  abundance  of  w  armth, that  thefe  cuftoms(fpeaking  of 
thecommon]aw)areasold  as  the  primitiveZ?r//<?«r,&  con¬ 
tinued  down,  through  the  feveral  mutations  of  government 
Sc  inhabitants, to  the  prefent  time, unchanged  and  unadul¬ 
terated.  This  may  be  the  cafe  as  to  fome  ;  but, in  general, 
as  Mr.  Seldon  in  his  notes  obferves,  this  affertion  muft 
be  underftood  with  many  grains  of  allowance  ;  and  ought 
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©niy  to  fignify,  as  the  truth  Teems  to  Jbe,  that  there 
never  was  any  formal  exchange  of  one  fyftem  of  laws 
for  another  :  though  doubtlefs  by  the  intermixture  of 
adventitious  nations,  the  Romans,  the  Pi  Sis,  the  Saxons, 
the  Danes ,  and  the  Normans ,  they  muft  have  infenfibly 
introduced  and  incorporated  many  of  their  own  cuftoms 
with  thofe  that  were  before  eftablifhed  ;  thereby  in  all 
probability  improving  the  texture  and  wifdom  of  the 
whole,  by  the  accumulated  wifdom  of  divers  particular 
countries.  Our  laws,  faith  lord  Bacon ,  are  mixed  as 
our  language  ;  and  as  our  language  is  fo  much  the 
richer,  the  laws  are  the  more  complete. 

And  indeed  our  antiquaries  and  early  hifterians  do  all 
pohtively  a  flu  re  us,  that  our  body  of  laws  is  of  this 
compounded  nature.  For  they  tell  us,  that  in  the  time 
of  Alfred ,  the  local  cuftoms  of  the  feveral  provinces  of 
the  kingdom  were  grown  fo  various,  that  he  found  it 
expedient  to  compile  his  dome-book ,  or  liber  judiciali's,  for 
the  general  ufe  of  the  whole  kingdom.  This  book  is 
faid  to  have  been  extant  fo  late  as  the  reign  of  Edward 
IV.  but  is  now  unfortunately  loft.” 

*  cc  But  the  irruption  and  eftablifhment  of  the  Danes 
in  England ,  which  followed  foon  after,  introduded  new 
cuftoms,  and  caufed  this  code  of  Alfred  in  many  pro¬ 
vinces  to  fall  into  difufe  or,  at  leaft,  to  be  mixed  and 
debafed  with  other  laws  of  coarfer  alloy  :  fo  that  at  cut 
the  beginning  of  the  eleventh  century  there  were  three 
principal  fyftem  of  law’s  prevailing  in  different  diftridh, 
I.  The  Mercen-Lage ,  or  Mercian  laws,  which  were  ab¬ 
ler  ved  in  many  of  the  midland  counties,  and  thofe  bor¬ 
dering  on  the  principality  of  Wales ,  the  retreat  of  the 
antient  Britons  ;  and  therefore  very  probably  intermixed 
with  Brit  if!)  vr  D  midi  cal  cuftoms.  2.  The  Wejl-Eaxon- 
L age,  or  laws  of  the  W °.ft- Saxons  y  which  obtained  in 
the  counties  to  the  fouth  and  weft  *  of  the  ifland,  from 
Kent  to  Dsvonjhire .  Thefe  were  probably  much  the 
fame  with  the  laws  of  Alfred  above  mentioned,  being 
the  municipal  law  of  the  far  meft  coniiderable  part  of 
his  dorhinions,  and  particularly  including  Berlfhire,  the 
feat  of  his  peculiar  refidence.  3.  The  Dane-Lage ,  or 
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Danijh  law,  the  very  name  of  which  fpcaks  its  original 
and  competition.  This  was  principally  maintained  in 
the  red  of  the  midland  counties,  and  alfo  on  the  eadern 
coad,the  part  mod  expofed  to  the  vifits  of  that  piratical 
people.  As  for  the  very  nothern  provinces,  they  were 
at  that  time  under  a  didinft  government. 

“  Out  of  three  laws,  Roger  Hoveden  and  Ranulphus 
Gejirenfis  inform  us,  king  Edward  the  confeffor  extracted 
one  uniform  law,  or  digeid  of  laws,  to  be  obfervecl 
through  the  whole  kingdom  ;  though  Hoveden,  and 
the  author  of  an  old  manufeript  chronicle  allure  us  like- 
wife,  that  this  work  was  projedded  and  begun  by  his 
grandfather  king  Edgar  ” 

“  But  though  this  is  the  mod  likely  foundation  of  this 
collection  of  maxims  and  cudoms,  yet  the  maxims  and 
cudoms  fo  colle&ed,  are  of  higher  antiquity  than  me¬ 
mory  or  hidory  can  reach  ;  nothing  being  more  difficult 
than  to  afeertain  the  precife  beginning  and  fird  fpring 
of  an  antient  and  long  edablifhed  cudom.  Whence  it 
is,  that  in  our  law,  the  goodnefs  of  a  cudom  depends 
upon  its  having  been  ufed  time  out  of  mind  ;  or,  in  the 
folemnity  of  our  legal  phrafe,  time  whereof  the  memo¬ 
ry  of  man  runneth  not  to  the  contrary.  This  it  is  that 
gives  it  its  weight  and  authority  ;  and  of  this  nature  are 
the  maxims  and  cudom3  which  compote  the  common 
law,  or  lex  non  feripta ,  of  this  kingdom/' 

cC  Thefe  particular  cudoms,or  fome  of  them, are  with¬ 
out  doubt  the  remains  of  that  multitude  of  local  cudoms 
before  mentioned,  out  of  which  the  common  law,  as  it 
now  dands,  was  collected  at  fird  by  king  Alfred ,  and 
afterwards  by  king  Edgar  and  Edward  the  confeffor ; 
each  didriCt  mutually  facrificing  fome  of  its  own  fpecial 
ufages,  in  order  that  the  whole  kingdom  might  enjoy 
the  benefit  of  one  uniform  and  univerfal  fydem  cf  laws. 
But,  for  reafons  that  have  been  long  forgotten,  parti¬ 
cular  counties,  cities,  towns,  manors,  and  lordfhips, 
were  very  early  indulged  with  the  privilege  of  abiding 
by  their  own  cudoms,  in  contra-diftinCtion  to  the  red  of 
the  nation  at  large  :  which  privilege  i*$  confirmed  to  them 
by  feveral  a£ts  of  parliament/' 

N  '% 
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Imprtfled  with  thefe  truths,  we  find  lord  chief  juft  ice 
Holt  declaring  in  the  king’s  bench,  on  a  mere  common 
mon  law  queftion  That  he  was  loth  to  quote  the  civil 
law,  yet  inafmuch  as  the  laws  of  all  nations  are  railed 
out  of  the  ruins  of  civil  law,  as  all  governments  are 
fprung  out  of  the  ruins  of  the  Roman  empire,  ir  mult 
be  owned  that  the  principles  of  our  laws  are  borrowed 
'  ’ o m  the  civil  lavy,  and  therefore  grounded  upon  the 
tame  reaion  in  many  things,  and  all  this  may  be,  though, 
the  common  law  may  be  time  cut  of  mind.” 

12  Modern.  482. 

And  it  is  added  by  another  great  man,  that  44  Al¬ 
though  the  common  &  civil  laws  have  not  the  fame  root 
and  flock,  yet  by  innoeulating  and  grafting,  the  body 
anil  branches  teem  at  this  day  to  be  interwoven  into  one 
pice  k  indeed  we  fee  in  the  moll  antient  books  cf  the 
common  law,  as  Bratton  and  Fleta,  that  the  authors  have 
tranicribed  in  many  places  the  very  words  of  JuJUnians 
Inflitutes. 

As  the  Romans  wer e  a  great  and  enlightened  people, 
who  had  extended  their  conquefts  over  many  Nations 
and  had  made  it  a  rule  to  enrich  their  own  laws,  by 
whatever  they  found  worthy  of  adopting,  among  thofe 
whom  they  fubdued,  it  it  isclear  that  the  civil  or  Ro¬ 
man  laves,  being  fuperior  to  all  others,  muft  have  greatly 
contributed  towards  forming  our  body  of  common  law. 
As  a  proof  that  they  were  h  Id  by  our  anceflors  in  high 
eflimation,  and  deemed  worthy  of  their  adoption, °I 
need  only  to  mention  what  is  familiar  to  every  lawyer, 
‘that  in  the  eecleiiaflicaf  courts,  the  courts  of  the  two 
universities,  the  military  courts,  the  high  court  of  ad¬ 
miralty,  and  even  in  chancery,  the  civil  law  governs  to 
this  day,  as  to  the  mode  of  proceeding ;  and  in  all  of 
them,  except  the  latter,  as  to  the  rules  of  decifion,  un¬ 
ices  in  perhaps  a  few  inflances,  where  alterations  may 
have  been  made  by  Aatutes.  The  true  caufe  of  the  au¬ 
thority  or  binding  obligation  of  the  civil  law  in  thefe 
courts  ;  and  in  particular  inflances  in  all  other  courts, 
will  appear  from  2  paragraph  or  two  in  the  fame  book. 
The  civil  and  cannon  laws,,  confidered  with  refpedfc 
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to  any  intrinfic  obligation,  have  no  for  e  or  authority 
in  this  kingdom  ;  they  are  no  more  binding  in  England 
than  our  laws  are  binding  at  Rome.  But  as  tar  as  thde 
foreign  laws,  on  account  of  fame  peculiar  propriety, 
have  in  fome  patticular  cafes,  and  in  feme  particular 
courts  been  introduced  and  allowed  by  our  laws,  fo 
far  they  oblige,  ‘and  no  farther  ;  their  authority  being 
wholly  founded  upon  that  permiflion  and  adoption,  in 
which  we  a-e  not  fingular  in  our  notions  :  for  even  in. 
Holland ,  where  the  imperial  law  is  much  cultivated  and 
its  decifions  pretty  generally  followed,  we  are  informed 
by  Van  Lceuden ,  that  46  It  receives  its  force  from  culom 
and  the  confent  of  the  people,  either  tacitly  or  exprefsly 
given  :  for  other  wife,  he  adds,  we  fhould  no  more  be 
bound  by  this  law,  than  by  that  of  the  Almains,  the 
Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other 
of  the  antient  nations.” 

44  It  may  feem  a  little  improper  at  frft  view  to  rank 
thefe  laws  under  the  head  of  leges  non  fcriptae ,  or  unwrit¬ 
ten  laws  feeing  they  are  fet  for.h  by  authority  in  their 
pandebts,  their  codes,  and  their  infti  tut  ions  ;  their  coun¬ 
cils,  decrees,  and  decretals ;  and  enforced  by  an  immenfe 
number  of  expeditions,  decilons  and  treat ifes  of  the 
learned  in  both  branches  of  the  law.  But  I  do  this 
after  the  example  of  fir  Matthew  Kale,  becaufe  it  is  molt 
plain,  that  it  is  not  on  account  of  their  being  written 
laws,  that  either  the  canon  law  or  the  civil  law,  have  any 
obligation  within  this  kingdom  :  neither  do  their  force 
and  efficacy  depend  upon  their  own  intrinfic  authority  5 
which  is  the  cafe  of  our  written  laws,  or  abts  of  parlia¬ 
ment.  They  bind  not  the  fubjecls  of  Erdand ,  becaufe 
their  materials  were  collected  from  propes  or  emperors, 
were  digeled  by  JuJlinian ,  or  declared  to  be  authentic 
by  Gregory.  Thefe  confiderations  give  them  no  au¬ 
thority  here :  for  the  legislature  of  England  doth  riot, 
nor  ever  did  recognize  any  foreign  power  as  fu  peri  or 
or  equal  to  it  in  this  kingdom  :  or  as  having  the  right 
to  give  iaw  to  any,  the  rneaneft  of  its  fubjecis.  But 
all  the  ftrength  that  either  the  papal  or  imperial  laws 
have  obtained  in  this  realm  (or  indetd  in  any  other  king- 
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dom  in  Europe)  is  only  becaufe  they  have  been  admit¬ 
ted  and  received  by  immemorial  ufage  and  cuftora  in 
fome  particular  cafes,  and  feme  ^particular  courts  ■  arid 
th'n  they  form  a  branch  or  the  leges  non  feriptas ,  or 
cuftomary  laws. 

Hence  it  appers,  that  the  civil  law  was  introduced 
into  England  more  than  feventeen  hnndred  years  ago, 
and  that  the  procefs  of  attachment  is  clearly  derived 
from  it,  that  in  coIJe&ing,  forming  and  eltablifhing  the 
body  of  the  common  law,  very  conliderable  branches  of 
the  civil  law  were  (on  account  of  their  fuperior  worth) 
adopted  ;  that  this  kind  of  procefs  is  as  ancient  as  the 
laws  themfelves,  and  was  confirmed  by  magna  charta 
more  than  five  hundred  and  fifty  years  ago— and  from 
theie  facts  it  neceflarily  follow’s,  that  it  is  a  part  of  the 
common  law  ;  and  that  as  the  common  law  is  no  lefs  the 
birth-right  of  Pennlylvanians  than  of  Englifhmen,  the 
proceeding  by  attachment,  in  cafes  of  contempt,  muft  be 
lawful  here  as  well  as  in  England,  unlefs  there  is  fome- 
thing  to  prevent  it  in  cur  bill  of  rights,  or  frame  of  go¬ 
vernment. 

I  fay  “  unlels  there  is  fomething  to  prevent  it  in  our 
bill  of  rights ,  or  frame  f government,  for  every  man  who 
is  at  all  acquamted  with  the  fubjedf  muft  admit,  that  it 
was  the  law  before  the  revolution,  and  in  practice  as 
often  as  occafion  cai/ed  for  it. 

As  thole  who  endeavour  to  maintain  that  the  judges 
of  the  fupreme  court  exceeded  their  authority,  in  pro¬ 
ceeding  by  attachment  againft  Col.  Of w aid. ,  rely  on  the 
9*-h  feet  ion  of  the  bill  of  rights,  and  do  not  pretend 
that  there  is  any  thing  die  in  the  conftitution  to  fup- 
port  them,  I  will  read  the  whole  of  the  fection. 

cc  In  all  profecutions  for  criminal  offenccrs,  n  man 
hath  a  right  to  be  heard  by  himfelf  and  his  counfel,  to 
demand  the  caufe  and  nature  of  his  accufation,  to  be 
confronted  with  the  witnefies,  to  call  for  evidence  in 
his  favour,  and  a  fpeedy  public  trial,  by  an  impartial 
jury  of  the  country,  without  the  unanimous  confent  of 
which  jury  he  cannot  be  found  guilty,  nor  can  he  be 
compelled  to  give  evidence  againft  himfelf :  nor  can  any 
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man  hejufliy  deprived  of  his' liberty  except  by  the  laws 
of  the  land,  or  the  judgment  of  his  peers. ?> 

They  fay,  that  procefs  of  attachment  for  contempt, 
is  a  profecution  of  a  criminal  nature,  and  that  as  this 
feclion  contains  no  exception,  it  entitled  Cob  Of w aid 
to  a  trial  by  a  jury.  On  the  other  hand,  it  is  laid  that 
it  only  relates  to  cafes  of  treafon,  felon}?  and  mifdemea- 
nours,  where  the  proiecutions  are  in  the  ordinary  mode 
of  proceeding,  but  was  never  intended  to  deprive  the 
court  of  a  power,  which  had  been  immemorially  ufed 
and  which  muft  neceffarily  be  as  ancient  as  the  laws 
themfelves.”  For  fay  they  we  fpeak  in  the  words  of  the 
law,  when  we  fay,  that  ce  laws  without  a  competent 
authority  to  fecure  their  adminiftration  ftom  difobedi- 
ence  and  contempt,  would  be  vain  and  nugatory,  and 
that  a  power,  therefore,  in  the  fupreme  courts  of  juftice 
to  fupprefs  fuch  contempts,  by  an  immediate  attachment 
of  the  offender,  refults  from  the  fir fl  principles  of  judi¬ 
cial  eftablifhments,  and  muff  be  an  jnfeperable  attendant 
on  every  fuperior  tribunal,  and  that  we  accordingly  find 
it  actually  excercifed,  as  early  as  the  annals  of  our  laws 
extend.”  In  fupport  of  this  conffrudlion,  they  add,  that 
if  a  contrary  one  was  to  pr  evail,  many  offences  of  a  high 
and  dangerous  nature,  that  flrike  at  the  very  exigence 
of  the  courts,  and  would  pat  an  entire  flop  to  the  ad- 
miniff ration  of  juflice  in  fome  of  them,  would  remain 
unpunifhed,  fince  it  is  well  known,  that  there  are  many 
offences  cf  this  nature ,  that  are  not  indictable ,  and  for  which 
no  trial  by  jury  can  be  had .  When  we  have  determined 
on  thefe  different  conftrudlions,  there  will  be  an  end  to 
our  difficulties,  if  any  we  have  to  encounter.  It  does 
not  always  fall  Mr.  chairman  to  the  lot  of  thofe  who 
are  born  with  a  genius  capable  of  penetrating  into  the 
entire  conftitution  of  a  ftate,  to  form  governments  or 
propofe  alteiations  in  the  great  fundamental  principles 
of  law.  On  the  contrary,  men  are  often  employed  in 
thefe  important  Nations, whole  limitted  knowledge  bare¬ 
ly  comprehends  thefurface  of  thing*-— where  this  is  the 
cafe,  they  are  too  apt  to  make  ufe  of  terms  the  meaning 
whereof  they  do  not  thoroughly  underftand,and  by  this 
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means  to  be  led  into  ambiguities,  and  feme  times  info 
contradi&ions — tor  this  reafon,  the  attention  of  thofe 
who  are  called  to  give  an  interpretation,  muff  not  be 
confined  to  any  particular  Sentence  or  form  of  words* 
but  mud  extend  to  every  part,  in  order  to  underhand 
the  whole — if  this  rule  (which  from  its  antiquity,  is 
perhaps  no  lefs  venerable  than  the  procefs  of  'attach¬ 
ment)  ever  applied,  it  mud  at  preterit — for  if  the  con- 
dr  notion  that  is  contended  for,  in  oppofition  to  thatgi- 
ven  by  the  judges  fhould  prevail,  very  glaring  contra¬ 
ctions  wili  be  found  in  our  conftitution.  If,  on  the 
contrary,  their  condrudfian  is  right,  a  perfect  con-  * 
fidency  will  be  maintained  through  every  part,  and 
pervade  the  whole.  This  will  appear  to  be  the  cafe 
in  no  final!  degree,  in  the  very  fedtion  which  is  fo  much 
relied  cn — it  will  be  eminently  fo  when  it  is  compared 
with  the  other  claufes — the  did  part  is  “that  in  all 
profecutions  for  criminal  offences,  a  man  hath  a  right 
to  a  fpeedy  public  tiial  by  an  impartial  jury  of  the  coun¬ 
try,  without  the  unanimous  confent  of  which  jury  he 
cannot  be  found  guilty.  It  is  difficult  to  conceive  what 
meaning  the  words  “  without  the  unanimous  confent 
of  which  jury  he  cannot  be  found  guilty”  were  intend¬ 
ed  to  convey,  unlefs  we  luppofe  the  framers  of  our  bill 
of  rights  to  have  imagined,  that  a  majority  of  the  jurors 
agreeing  w  as  fufficient  to  edablifh  a  verdidt  •  but  as  this 
would  be  contrary  to  the  very  conditution  of  trial  by* 
jury,  and  a  thing  that  was  never  heard  off  where  the 
£ng!i(h  laws  prevail,  they  may  he  palled  by  without 
hazarding  any  conjectures  about  them.  If  the  words 
“  that  in  all  profecutions  for  criminal  offences,  a  man 
hath  a  right  to  a  fpeedy  public  trial  by  an  impartial  jury 
of  the  country,”  arc  to  be  underdood  in  the  fenfe  con¬ 
tended  for  by  the  memorial'll!:,  there  mud  be  an,  end  to 
our  prefent  inquires,  bccaufe  this  condrublion  would 
prove  that  the  judges  are  entitled  to  a  trial  by  jury ,  and 
ought  not  to  be  proceeded  againjl  by  impeachment  ;  they  are 
charged  with  a  criminal  offence”  as  well  a?  Col.  Of- 
wald  was,  and  fhould  they  be  impeached,  the  impeach - 
mem  will  be  a  profecinioii  of  them  for  u  a  criminal  of* 
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fence”  and  agreeably  to  the  meraorialifis  conftrudhcn, 
they  will  have  a  right  to  a  fpeedy  public  trial  by  an  im¬ 
partial  jury  of  the  country”  inhead  of  this  being  the  cafe 
the  impeachment  muft  be  before  the  prefident  or  vice* 
prefident  and  council,  who  have  no  power  to  call  a  jury*, 
but  mud  hear  and  determine  it  themfelves  ;  Col.  Ojwald 
has  therefore  fallen  into  the  fame  error  (if  an  error  it  was) 
which  he  imputes  to  the  judges, &  is  endeavouring  to  ren¬ 
der  us  equally  with  them, iheobjeftsorpunifhment, for  an 
infringement  of  the  rights  of  trial  by  jury.  I  have  faid  that 
Uie  prefident  or  vice-prefident  and  council  have  no  power 
to  call  a  jury,  and  in  proof  of  this  I  will  read  the  words 
of  the  22d  l  ech  o  n  of  the  frame  of  government :  c*  All 
impeachments  (hall  be  before  the  prefident  or  vice- pre¬ 
fident  and  council,  who  (hall  hear  and  determine  the 
fame.”  This  actually  took  place  by  the  prefident  and 
council,  without  the  intervention  of  a  jury,  in  the  cafe 
of  the  impeachment  cf  Mr.  Hopkins ,  and  I  believe  no 
fuch  thing  as  a  jury  was  even  thought  of.  it  is  true  that 
the  fedhon  of  the  frame  of  government  which  I  have 
read,  provides  for  the  trial  of  an  impeachment  without 
the  aid  of  a  jury ;  but  it  is  equally  true,  that  every  im¬ 
peachment  is  a  profecution  for  a  criminal  offence 
and  that  if  the  memorialift’s  condru&ion  of  the  9th  fee- 
tion  of  the  bill  of  rights  is  juft,  the  22d  feefion  of  the 
frame  of  government  contradicts  it  in  exprefs  terms* 
The  confequence  then  would  be,  that  the  judges  whea 
profecuted  for  a  criminal  offence”  are  by  one  of  thefe 
fedlions  entitled  to  a  trial  by  jury,  and  by  the  other  de¬ 
clared  to  have  no  fuch  right! 

it  on  the  contrary,  the  interpretation  of  the  judges 
is  the  true  one,  the  two  fedlions  are  reconcilable  with 
each  other,  and  no  difficulty  remains.  Which  then 
ought  to  prevail  !  That  winch  fuppofes  the  framers  of 
our  conftitution  to  have  had  in  view  at  the  fame  time, 
things  diametrically  oppofite  in  their  nature  and  calcu¬ 
lated  to  deffroy  each  other,  fo  as  to  leave  us  at  a  lofs  to 
determine  which  of  the  two  fedtions  muft  prevail  !  Or 
that  which  arifes  from  a  comparifon  of  the  different 
parts  and  is  the  evident  refult  of  the  whole  ! 
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Thefe  remarks  may  not  of  themfelves  bf  fufficient  to 
effablifh  the  conlirudtion  which  the  judges  went  into, 
yet  they  dearly  evince  that  the  9th  fe&ion  of  the  bill 
of  rights,  is  not  to  be  underflood  in  the  general  and 
unlimited  1‘enfe  which  the  memorialift  contends  for. 
When  the  different  parts  of  that  fedion  are  compared 
with  the  24th,  and  25th  fedlffns  of  the  frame  of 
government,  we  (hall  be  at  no  lots  to  diffinguifh  the 
cafes  to  be  tried  by  a  jury,  from  thofe  in  which  the 
Court  are  authorized  to  proceed  in  a  fummary  manner, 
but  fhall  find  the  line  of  fcpera  ion  drawn  by  the  con- 
ffitution  itfelf,  on  fare  and  fettled  principles. 

Although  the  mil  part  of  the  9th  fedlion  is  ct  That 
in  all  profecutions  for  criminal  offences  a  man  hath  a 
right  to  a  fpetdy  public  trial  by  an  impartial  jury  of  the 
country  the  latter  part  is  “  Nor  can  any  man  be  de¬ 
prived  of  his  liberty  by  the  laws  of  the  land,  or  the  judg¬ 
ment  of  his  peers.’  The  latter  words  being  contained 
in  the  fame  fedlion  are  to  be  taken  together  with  the 
former  ones,  in  older  that  a  rational  conftru&ion  may 
be  formed  on  the  whole. 

If  the  memoriaiifts  conftru&ion  is  right,  the  find  part 
of  the  fedlion  includes  not  only  the  cafe  of  an  impeach¬ 
ment  (which  it  has  already  been  fhewn  is  not  the  cale) 
but  alio  contempts  of  the  court,  and  leave  no  excep¬ 
tion  whatever  :  but  this  is  a  diredl  contradiction  of  the 
latter  part,  u  Nor  can  a  man  be  deprived  of  his  libery 
except  by  the  laws  ofthe  land  or  the  judgment  of  his  peers.” 
A  conftrudlion  which  involves  the  framers  of  the  conffi- 
tution,in  fo  flat  and  palpable  a  contradi&ion  in  the  fame 
fentcnce,  and  on  the  fame  fubjecl,  is  altogether  inad- 
miffable !  The  words  tfc  except  by  the  laws  of  the  land” 
were  unqueftionably  intended  for  cafes,  in  which  the 
laws  of  the  land  had  a_ut hori led  the  imprifoning  of  a  man 
without  a  trial  by  jury, h  this  they  had  done  in  all  cafes 
of  contempt  as  long  as  the  laws  themfelves  had  exifted. 
For  to  again  ufe  the  words  of  the  law  “  The  procefs 
of  attachment  had  been  immemorialiy  ufed,  and  muff 
neceffarily  be  as  antien/  as  the  laws  themfelves,  for  laws 
without  a  campetant  authority  to  fccure  their  admini- 


tson  from  difobedience  and  contempt,  would  be  vain 
and  nugatory,  and  that  therefore  a  power  in  the  fuprem'e 
court,  to  fuprefs  fuch  contempts  by  an  immediate  at¬ 
tachment  of  the  offender,  refults  from  the  firfl  princi- 

ciples  of  judicial  eftabliftunents,  and  muft  be  an  infeper-  ' 

able  attendant  on  every  fuperior  tribunal,  and  that  we 
accordingly  find  it  exercifed  as  early  as  the  annals  of 
our  law  extend.”  This  the  framers  of  our  bill  of  rights 

O  1 

(unlets  we  fuppofe  them  to  have  been  extremely  igno¬ 
rant  indeed)  muff  have  known,  and  have  had  in  view,  j 

and  therefore  in  the  fame  fedtion  in  which  the  right  of  j 

trial  by  jury  is  fecured  to  the  fubjedt,  in  all  profecu- 
cutions  in  the  ordinary  mode  of  proceeding  for  criminal 

offences,  care  is  taken  to  except  thofe  cafes,  where  the  , 

very  exigence  of  the  courts,  the  due  adminiffration  of 

juftice,  and  the  rights  of  fuitors  required,  that  the  judges  : 

fhould  have  a  power  of  fuddenly  removing  every  oh- 

itrudfion  to  the  one  or  the  other.  1 

If  the  words  “  Nor  can  any  man  be  juftiy  deprived  of 
his  liberty  except  by  the  laws  of  the  land  or  the  judg¬ 
ment  of  his  peers”  were  npt  ufed  for  this  purpofe,  no 
rational  caule  can  be  aifigned  for  inferring  them  ;  inaf- 
much  as  if  the  memorialiits  conftrudion  is  right,  the 

meaning  of  the  fedtion  would  have  been  more  clear  and  < 

fatisfadtory  without  them,  and  it  can  hardly  be  fuppofed 

that  they  were  introduced  for  the  fake  of  obfcurity  and  j 

contradidtion. 

I  know  it  has  been  laid  that  the  words  cc  Except  by 
the  laws  of  the  land”  and  the  following  ones  “  Or  by 

the  judgment  of  his  peers”  convey  the  fame  fenfe  and  I 

meaning,  and,  were  intended  as  a  declaration  that  there  ' 

fhould  be  a  trial  by  jury  in  all  cafes.  Surely  Col.  Of*  j 

wald  and  his  hoft  of  writers,  illiterate  as  they  may  be, 
cannot  themfelves  be!ieve  thjs  1  The  two  expreffions  J 

are  not  coupled  by  the  conjundlive  “and;”  but  are  J  i| 

feparated  by  the  disjundfive  «  or,”  and  can  no  more  | 

mean  the  fame  thing,  than  the  devife  of  a  houfe  or 

plantation  could  pafs  them  both,  as  would  be  the  cafe  | 

if  «  and’5  inffpari  of  U  or?>  ttCaA  .*.>11  .  kut 
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further,  the  two  expreflions  convey  meanings  that  are 
intirtly  different.  Suppofe  nothing  was  to  be  found  on 
this  fubjedt  in  any  part  of  the  conffitution,  except  the 
words  Nor  fhaJl  any  man  be  deprived  of  his  liberty 
except  by  the  judgment  of  his  peers”  would  not  common 
lenfe  declare  the  meaning  to  be  that  there  fhould  be  a 
trial  by  jury  in  all  cafes  ?  But  if  inffead  of  this  expreflion, 
the  only  words  in  the  conffitution  on  the  fubjeef  were 

Nor  fhali  any  man  be  deprived  of  his  liberty  except 
by  the  laws  of  the  land,”  would  not  common  fenfe  de¬ 
clare  the  meaning  to  be,  that  a  rnan  might  be  imprifoned 
in  whatever  manner  the  laws  of  the  land  fhould  diredl  ? 
With  what  colour  of  reafon  then  can  it  be  aliened,  that 
the  two  expreflions  are  of  one  import  and  convey  the 
fame  meaning  ?  when  they  are  both  made  ufe  of,  and 
diffinguifhed  by  the  word  4C  or,”  they  amount  to  an 
explicit  declaration,  that  there  fhali  by  a  trial  by  jury, 
except  in  thofe  cafes,\vhereby  by  the  laws  of  the  land ,  the 
court  is  authorized  to  proceed  in  a  fummary  manner. 

That  this  conffrudtion  is  right,  will  manifeffly  ap¬ 
pear,  when  Magna  Charia  is  compared  with  our  bill 
of  rights.  The  words  of  the  9th  chapter  of  Magna 
Charta  are  cc  No  freeman  fhali  be  taken,  or  imprifoned, 
or  diffeifed  of  his  freehold,  or  liberties,  or  free  cuffoms, 
or  exciled,  or  any  otherwife  deffroyed  ;  nor  will  we 
pafs  upon  him,  nor  condemn  him,  but  by  lawful  judge¬ 
ment  of  his  peers ,  or  by  the  law  of  che  landf 

It  muff  be  evident  to  all  who  hear  me,  that  the  latter 
words  of  Magna  Charta ,  and  thofe  of  our  bill  of  rights 
are  the  fame,  and  that  the  different  order  in  which  they 
are  placed,  make  no  alteration  in  their  fenfe  or  meaning. 
What  conftru&ion  then  has  been  put  on MdgnaCharta  by 
the  venerable  fages  of  the  law'  for  more  than  five  hun¬ 
dred  and  fifty  years  paff  \  We  have  found  that  the  pro«- 
cefs  of  attachment,  which  had  exiffed  long  before  that 
period,  has  been  in  conffant  ufe  ever  fince,  and  I  believe 
it  cannot  be  fhewn  that  the  wild  and  irrational  inter¬ 
pretation  which  the  memoriahft  contends  for,  has  been 
jfan&ioned  by  the  opinion  of  any  judge  or  lawyer,  during 
all  that  time ;  on  the  contrary,  Sir  William  BlackJlon§ 
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and  lord  chief  baron  Gilbert  declare,  that  u  The  procefs 
of  attachment  is  a  pait  of  the  law  of  the  land  ;  and  as 
fueh  is  confirmed  by  the  Jiatnte  of  Magna  Chart  a,  Heie 
then  is  an  edablifhcd  condruction  of  the  fame  words, 
though  ufed  in  a  different  inftrument  and  ought  not  to 
be  departed  from,  44  For  it  is  an  edablifhed  rule  to 
abide  by  former  precedents, where  the  fame  points  come 
again  in  litigation,  as  well  to  keep  the  fcale  of  jufhee 
even  and  Heady,  and  not  liable  to  waver  with  every  new 
judge’s  opinion  ;  as  alfo  becaufe  the  laws  in  that  cafe 
being  foiemnly  declared  and  determined,  what  before 
was  uncertain,  and  perhaps  indifferent, is  now  become  a 
permanent  rule,  which  it  is  not  in  the  bread  of  any  fub- 
fequent  judge  to  alter  or  vary  from,  according  to  his 
private  fentiments :  he  being  fworn  to  detefmiue  not 
according  to  his  own  private  judgment,  but  according 
to  the  known  laws  and  cufloms  of  the  land  ;  not  dele¬ 
gated  to  pronounce  a  new  law,  but  to  maintain  and  ex¬ 
pound  the  old  one,” 

On  this  head  I  will  further  obferve,  what  is  well  wor¬ 
thy  of  remark,  that  Sir  IVilliam  Blackjlone  and  baron 
Gilbert  rely  intirely  on  the  words  “  But  by  lawful  judg¬ 
ment  of  his  peers,  or  the  law  of  the  land ”  when  they  de¬ 
clare,  that  the  44  procefs  of  attachment  is  confirmed  by 
Magna  Charta”  fo  widely  do  men  of  the  greated  learn¬ 
ing*  and  abilities  differ  from  mere  pretenders  to  know- 

Igcrg  ! 

I  have  faid,  Mr.  chairman,  that  when  the  9th  fediion 
of  the  bill  of  rights,  and  the  24th  and  25th  fedions  of 
the  frame  of  government  are  compared  together  and 
well  underftood,  we  fhali  be  at  no  lofs  to  determine 
whether  the  conftrudlion  by  the  judges,  or  that  by  Col. 
Ofwald  is  the  true  one.  The  firft  of  tiiefe  feaions  has 
been  and  I  will  now  read  the  others. 

Sect.  xxiv.  The  fupreme  court  and  the  feveral 
courts  of  common  pleas  of  this  commonwealth  fhal!, 
befides  the  powers  ufually  exercifed  by  fuch  courts, 
have  the  powrers  of  a  court  of  chancery,  fo  far  as  relates 
to  the  perpetuating  tedimony,  obtaining  evidence  from 
places  not  within  this  date,  and  the  care  of  the  per- 
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fons  and  e dales  of  tnofe  who  are  non  compotes  mentis rid 
fuch  other  powers  as  may  be  found  neceffary  by  future 

general  aftemblies,  not  inconfiftent  with  this  conftitu¬ 
tion, 

bECT.  xxv .  i  rials  (hall  be  fey  jury  as  heretofore, 
2nd  it  is  recommended  to  the  Icgiflature  of  this  date 
to  provide  by  law  again  ft  every  corruption  cr  partiality 
in  the  choice,  return  or  appointment  of  juries. 

That  thefe  fe&ions  may  have  i heir  due  weight  we 
muft  remember  that  by  the  46th  fe&ion  of  the  frame  of 
government  “  The  decleration  of  rights  is  declared  to  he 
a  part  of  the  conftitution  of  this  commonwealth  fo  that 
they  muft  be  taken  together,  and  in  forming  a  conftruc- 
tion  of  them,  be  confidered  as  one  aeft — the  firft  con¬ 
tains  the  great  outlines  for  forming  a  conftitution,  and 
declares  in  general  terms ,  the  fundamental  principles  of 
our  rights — the  latter  reduces  thofe  out-lines  into  the 
form  and  fyftem  of  governmennt,  and  defines  thofe 
rights  and  principles  within  preesfe  limits — when  there¬ 
fore  the  two  fections  which  have  been  read  from  the 
frame  of  government  are  underftood,  we  (hall  have  the 
meaning  of  the  9th  fedtion  of  ihe  bill  of  rights,  as  it  is 
declared  by  the  framers  of  it  themfelves;  and  to  enable 
us  to  do  this  we  come  at  the  meaning  of  the  words  cc  the 
lepreme  court,  and  the  fcveral  courts  of  common  pleas 
fhall  befides  the  powers  ufually  exercifed  by  fuch  courts 
have  the  powers  of  a  court  of  chancery  fo  far,  Szc.”  and 
alfo  of  thofe  tc  trials  fhali  be  by  jury  as  heretofore. 7>  It 
is  evident  that  the  ift  of  thefe  fentences  fecures  to  the 
fupreme  court,  and  to  the  feveral  courts  of  common 
pleas,  all  the  pewers  that  had  been  ufually  exercifed  by  fuch 
courts ,  and  that  the  latter  eftablifties  trial  by  jury  in  the 
fame  manner  as  it  had  before  been  :  hence  it  follows  : 

1  ft.  That  if  the  fupreme  court  had  a  power  before 
the  framing  of  our  conftitution,  to  punifh  by  attach¬ 
ment  for  contempts,  it  has  that  power  fince. 

2dly.  That  if  a  perfon  proceeded  againft  by  attach¬ 
ment,  for  a  contempt,  was  not  entitled  before  the  mak¬ 
ing  of  our  conftitution  to  a  trial  by  jury,  he  has  no 
fuchright  atprefent. 
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And  the  natural  concluiion  from  both  is,  that  the 
judges  have  aded  legally,  and  that  he  who  arraigns  their 
con  dud  has  hirnfelf  committed  the  error. 

It  has  already  been  (hewn,  that  the  procefs  of  at¬ 
tachment  for  contempts,  has  bee  i  immemoriffly  ufed 
and  exerercifed  by  the  fuperior  coats  in  England, with¬ 
out  the  intervention  of  a  jury  ;  th«it  it  is  a  part  of  the 
common  law,  and  that  as  the  common  law  of  England 
and  of  Pennfylvania  is  the  fame,  our  fuperior  courts 
mu(l  have  the  fame  powers, unlefs  there  is  fome  thing  in 
the  conftitution  or  eftablilhment  of  them  to  prevent  it. 
Indead  of  this  being  the  cafe,  the  ad  of  adembly  paffed 
in  1722  entitled  “  an  ad  for  edablidiing  courts  of 
judicature  in  this  province  Ci  exprefsly  declares,  that  the 
judges,  of  the  fupreme  court  fliall  have  and  exercife  all 
the  jurifdidions  and  powers, as  fully  and  amply  to  all  in¬ 
tents  and  purpofes  whatlbever,  as  the  juftices  of  the 
court  of  kings-bench,  common  pleas,  and  exchequer  at 
Wedminider,  or  any  of  them  may  or  can  do — That 
thofe  courts  had  the  power  of  pun  idling  for  contempts 
in  a  fummary  manner  by  attachment,  and  that  they 
were  in  the  condant  exercife  of  that  power,  no  one  will 
be  hardy  enough  to  deny  ;  and  as  our  lupreme  court 
had  under  the  ad:  of  1772,  equal  powers  and  judidions 
with  the  kings  bench  in  England,  it  neceffarily  follows, 
that  it  had  the  power  of  pudhing  contempts  by  attach¬ 
ment. 

To  place  this  matter  in  a  light  which  mud  filence 
all  oppodtion,  let  us  take  a  view  of  the  conditution  of 
our  d iff  rent  courts  and  of  the  manner  in  which  judice 
is  adminillered  in  them.  In  doing  this  we  fliall  difco- 
ver  what  the  6C  powers  uffually  exercifed ,”  by  them, 
were,  and  in  what  cafes  “  trials  by  jury  had  before 
been.” 

The  court  of  admiralty  proceeds  agreeably  to  the  ci¬ 
vil  law,  and  as  it  has  no  power  to  iffue  an  execution 
(except  in  the  (ingle  indance  of  a  libel  againd  a  diip  or 
veffel)  it  cannot  enforce  obedience  to  any  rule,  order  or 
decree  which  may  be  made  from  the  beginning  to  the 
end  of  the  caufe,  in  any  other  manner ,  that  by  an  attach- 
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men  t  for  acontempt.  If  the  party  who  is  condemned 
in  cods  refufes  to  pay  them,  he  can  only  bepunifhed  by 
attachment  for  thecontempt ;  if  the  procefs  of  the  court 
is  refilled  ;  if  a  witnefs  who  is  fubpaenaed,  refufes  to 
appear,  or  does  appear,  but  refufes  to  be  fworn  or  to 
give  evidence  ;  if  the  mafter  or  owner  of  a  fhip  is  by 
a  decree  of  the  court  ordered  to  pay  leamen’s  wages  ;  if 
a  party  is  condemned  to  pay  a  fum  of  money  contrac¬ 
ted  for  at  fea,  or  to  deliver  any  article  within  admiral¬ 
ty  jurifdi&ion  and  refufes  to  do  it ;  it  is  a  contempt  to 
the  court,  and  there  is  no  other  way  to  enforce  obedience , 
than  by  the  proceefs  of  attachment.  If  Col.  Ofwald' s 
conftruciion  of  the  bill  of  rights  is  well  founded,  the  ad¬ 
miralty  court  is  difarmed  of  all  its  efficient  powers,  and 
might  as  well  be  annihilated  :  can  this  be  the  meaning 
of  the  bill  of  rights  ! 

If  he  with  whom  a  teftatar  on  his  death  bed  entruft- 
ed  his  will,  refufes  to  deliver  it  to  the  regifter  to  be 
proved  ;  if  the  witaeffies  to  a  will  refufe  to  appear  and 
prove  it  :  if  the  executor  refufes  to  return  an  inventory, 
or  to  exhibit  and  fettle  his  accounts,  there  is  no  other 
remedy  than  by  an  attachment  for  the  contempt . 

If  the  bill  of  rights  has  taken  away  this  remedy,  the 
heir  at  law  may  pocket  the  will  and  held  the  eftate  a- 
gain  ft  the  legatees  witneffes  may  be  prevailed  on  to 
refufe  giving  their  evidence  ;  the  executor,  after  poffeff- 
ing  himfelf  of  a  large  eftate  may  keep  back  the  invento¬ 
ry,  and  everv  other  paper  which  would  (how  the  amount 
of  the  eftate  ;  by  this  means  the  intentions  of  the  dead 
will  will  be  let  at  nought,  and  the  rights  of  the  living 
be  violated  ! 

If  Col.  Qfwald’s  conftrudlion  is  right,  there  is  no 
longer  any  ufe  in  making  of  wills,  or  in  continuing  an 
officer,  who  cannot  afford  relief  in  a  fingle  inftance. 

If  an  executoT,  gardian  or  truftee,  who  is  intru/ied 
with  minors  eftates  to  the  greateft  amount,  is  cited  to 
appear  in  the  orphans  court  to  exhibit  and  fettle 
his  accounts,  or  to  give  fecurity  where  he  is 
wafting  the  eftate,  and  likely  to  become  insolvent, 
refufes  to  do  it,  there  is  no  other  remedy  agednji  him  than 
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by  attachment  for  the  contempt*  If  this  remedy  is  taken 
away  ail  the  powers  of  the  court  are  gone.  Minors  and 
orphans  who  are  under  the  peculiar  care  and  protection 
of  this  court  have  no  fafety,  and  their  property  is  ex* 
poted  to  the  grafping  hand  of  every  rapacious  and  un¬ 
principled  executor,  guardian,  &c  !  Is  this  the  purpofo 
for  which  our  bill  of  rights  was  made  ? 

In  all  the  cafes  which  I  have  mentioned,  the  remedy 
has  been  by  attacment  as  long  as  our  laws  have  exifted  > 
and  no  other  has  been  exercifed  or  perhaps  ever  though 
of :  and  what  other  remedy  can  there  be  ?  Why  an  in-* 
didfment  and  trial  by  jury,  fays  Col .  Ofwald’s  eonjlruttion. 
But  this  is  impoffiblc,  not  only  becaufe  it  cannot  be 
fhewn  that  an  indidfment  for  any  of  thefe  offences  was 
ever  maintained,  but  for  the  following  reafons  : 

i ft.  Neither  the  admiralty  court  (except  as  to  offences 
arifmg  at  fea)  the  regifter’s  court,  or  the  orphan’s  court, 
has  any  criminal  jurifdidtion  or  power  to  fummoa  a 
grand  or  pettit  jury,  or  to  try  an  indictment  found  be¬ 
fore  them,  if  fuch  a  thing  could  be. 

2d.  Although  every  court  has  the  power  of  punifh- 
ing  by  attachment,  contempts  committed  againft  itfelf* 
no  court  has  powder  to  punifh  contempts  committed 
againft  any  other  court ;  and  Mr.  fujlice  Eyre  tells  us 
that  ha  never  heard  of  any  fuch  thing. 

It  therefore  follows,  that  a  contempt  committed  a- 
gainfl  the  admiralty  court,  the  regifter’s  coutt,  or  the 
orphan’s  court  could  not  be  indidtd,  tried  and  punifhed 
in  any  other  court.  Then  all  the  inftance  which  I 
have  mentioned  are  cafes  of  profeeutions  for  criminal 
offences”  of  the  fame  kind  with  that  of  Col.  Ofwald’s , 
in  which,  from  their  very  nature  and  the  conftitution 
of  the  courts,  there  can  be  no  trial  by  jury .  Muft  they 
then  go  unpunifhed  ?  The  fpirit  of  licentioufnefs  may 
fay  fo  !  But  the  24th  fedion  of  the  frame  of  govern¬ 
ment  fays  Trial  fhall  be  by  jury  as  heretofore  and 
as  there  never  was  a  trial  by  jury  in  any  of  them,  there 
cannot  be  atprefent,  unlefs  trials  by  jury  inftead  of  being 
as  they  were  before,  are  on  a  very  different  footing. 
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Unpleafing  as  this  picture  may  appear  to  every  friend 
to  order  and  good  government,  its  rnoft  frightful  parts 
cannot  be  feen,  uniiil  we  take  a  view  of  the  fituation  to 
which  Col.  Ofivald  s  condrucdion,  would  reduce  adrni- 
nidration  ofjudice,  in  the  fupreme  court,  and  the  feve- 
ral  courts  of  common  pleas. 

In  the  fird  place  the  procefs  of  attachment  for  con¬ 
tempts  is  the  only  remedy  that  has  ever  been  uled  and 
exercidd,  for  a  breach  or  dffobedience  of  any  rule  cf 
coin  t ;  and  as  there  is  no  action  in  which  fotrie  rule  of 
court  or  other  may  not  be  found  neceflary,  and  but  few 
m  which  they  are  not  actually  made,  there  will  be  an 
orid  to  the  adminidration  of  juftice,  if  the  courts  mud 
irop,  whenever  their  rules  are  not  voluntarily  complied 
with.  1  he  fame  difficulties  which  I  have  mentioned, 
when  fpeaking  of  the  other  tribunals,  would  daily  occur 
in  thefe  courts.  In  addition  to  the  inlurmountable  one, 
that  rio  indictment  has  ever  been  fudained  in  any  fuch 
cafe,  the  common  pleas  has  no  criminal  jurisdiction^ 
it  cannot  call  a  grand  jury  to  find  an  indictment,  nor 
could  it  try  that  indictment,  if  it  could  be  found.  Equal¬ 
ly  deplorable  would  be  the  fituation  of  the  fupreme 
court.  It  has  no  grand  jury  to  attend,  nor  criminal 
jurifdiftion  in  the  fird  inftance.  Indi£tments  may  be 
brought  before  it  by  certiorari  or  writ  of  error,  but  can¬ 
not  originate  in  it.  Miferable  then  indeed,  is  the  firu- 
ation  of  thefe  courts,  which  have  hitherto  been  con- 
lidered  as  fafeguards  to  our  rights  and  property,  if  the 
inemorialids  condruffion  is  right  ! 

But  further,  if  the  flieriff  relufes  to  ferve  the  procefs 
ol  the  court,  to  return  t he  writ,  cr  to  bring  in  the  body 
of  the  defendant,  where  fpecial  bail  is  not  entered,  the 
acdion  cannot  go  on,  but  mud  dop  till  thefe  tilings  are 
done,  and  the  court  has  no  power  over  the  fhenff  but 
by  an  attachment  for  the  contempt.  It  he  has  received 
the  money  from  the  defendant, and  refufes  to  pay  it  to  the 
plaintiff,  or  to  bring  it  into  court,  he  may  be  compelled 
by  the  procefs  of  attachment,  and  in  no  other  manner. 
It  is  true  that  in  thefe  cafes  an  a£iion  will  lie  againd 
him  by  the  party  agriewl,  but  it  is  equally  true,  that 
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the  fu  reeding  fherif?  may  follow  the  example  of  his 
predeceffor,  and  fo  on  to  the  end  of  time.  In  addition 
to  thi%  is  it  reafonable  ?  Can  it  be  the  meaning  of  out 
hill  of  rights  and  conftitution,  that  a  plaintiff,  after  pui- 
fuing  his  debts  to  judgment  and  execution,  mud  be  put 
to  a  new  action  againft  the  fheriff,  and  be  delayed  fo*i 
perhaps  two  or  three  years  longer!  On  the  contraiy, 
is  it  not  juft  and  right,  that  the  couit  (hould  have  the 
power  which  has  been  ever  ufed  and  exerciled,  of  com¬ 
pelling  him  by  attachment  to  difcharge  his  duty,  in  or¬ 
der  that  a  creditor  may  not  fue  forjnftice  in  vain.) 

Again,  the  parties  and  witncffes  in  a  fuit  are  privileged 
from  arreft,  in  coming  to,  remaining  at,  and  returning 
from  the  place  of  trial :  and  an  officer,  who  may  have 
a  writ  a  gain  ft  any  of  them  makes  an  arreft,  in  order  to 
keep  them  from  the  place  of  trial,  it  is  a  contempt  of  the 
court,  for  which  he  is  puniftiable  by  attachment  ;  but 
in  no  other  manner.  If  the  court  are  deprived  of  this 
rieceffary  power,  caufes  of  the  greateft  importance  may 
be  tried  in  the  abfence  of  the  parties  or  of  their  wit- 
neffes, 

If  a  witnefs  who  is  fubpoenaed,  refufes  to  attend,  of 
does  attend,  but  refufes  to  be  fworn  or  to  give  evidence, 
it  is  the  conftant  pra&ice  in  all  courts  to  punilh  him  by 
attachment  for  the  contempt,  and  it  can  be  done  in  no 
other  manner.  Deprive  the  court  of  this  power,  and 
no  honeft  fuitor  will  be  able  to  enforce  the  attendance 
of  his  witneffes,  or  to  fhew  thejuftice  of  his  cafe  1  It  is 
true,  if  a  witnefs  who  is  fubpoenaed  refufes  to  attend,  an 
a£t;on  is  maintainable  againft  him  ;  but  may  not  the 
caufe  be  of  great  importance,  bis  evidence  exceedingly 
material,  and  he  fo  poor  as  to  be  unable  to  make  1  a t : s - 
faction  ?#  Nor  is  this  all,  his  knowledge  refts  with  him- 
fell  ;  and  I  may  not  be  able  to  prove  (except  by  his  own 
oath  which  he  has  deprived  me  of)  what  that  knowlege 
was  &c.  fo  as  to  fhew  it  to  be  materia!. 

He  may  ftand  at  the  door  of  the  court  houfe  *nd  (if 
the  methorialift’s  conftrufbon  is  right)  laugh  at  the 
court  and  at  the  party  who  folicits  his  attendance,  while 
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an  unjuft  verdi&  deprives  that  party  of  all  his  fortune, 
when  by  a  few  words  he  might  have  prevented  it. 

Is  this  an  improvement  on  our  fyftern  of  jurifjrru- 
deuce  ?  Whether  it  is  fo  or  not,  it  is  the  natural  confe- 
quence  of  the  memorialifts  conftrudlion,  and  if  once 
known  to  he  law,  may  happen  as  often  as  there  is  an 
unwilling  witnefs  or  one  who  is  favourable  to  the  ad- 
verfe  party. 

Suppofe  again,  that  any  man  who  is  returned  to  fwear 
on  a  jury  ftloulci  refufe  to  be  fworn,  (as  might  very  often 
happed  if  it  refted  wiih  himfelf)  or  fuppofe  the  jury  after 
retiring  from  the  bar,  fhould  mifclemean  themfelves,  in 
fep>a rating  without  caufe,  fending  for  the  parties  or  fur¬ 
ther  proofs,  or  in  eating  and  drinking  at  their  expence  : 
they  may  be  punifhed  by  attachment,  but  in  no  other 
manner.  Deprive  the  court  of  this  power,  and  trial  by 
jury,  which  forms  a  facred  rampart  round  our  lives, 
liberties,  and  property,  would  degenerate  into  a  mere 
game  at  hazard. 

If  a  juftice  of  the  peace  has  proceeded  irregularly  to 
an  unjuft  judgment,  the  proceedings  may  be  removed 
by  certiorari  and  examined.  If  he  refutes  to  tranfmit 
the  record,  he  difobeys  the  command  of  the  wtit  of  cer¬ 
tiorari,  and  is  punilhable  by  attachment.  Take  away 
this  procefs,  and  the  fuperintending  power  of  the  fu- 
preme  court  is  at  an  end,  and  the  gjreateft  oppofition  may 
go  unpunifhed. 

If  the  inferior  court  refufes  to  obey  a  prohibition, 
mandamus,  certiorari,  habeas  corpus,  or  writ  of  error, 
they  can  only  be  punifhed  by  an  attachment. 

If  ftns  procefs  is  illegal,  the  admiralty  may  proceed  in 
a  caufe  not  within  its  ju.  ifdidion,  the  quarter  feffion  or 
common  pleas  in  an  adtion  or  indi&ment  after  the  writ 
of  removal  has  been  prefented,  and  the  latter  may  iffue 
an  execution,  and  fell  the  defend  nts  eftate,  or  imprifen 
lus  body,  though  a  writ  of  error  has  been  br  ought  and 
bail  given.  The  paftor,  who  has  been  oufted  of  his 
pulpii,  can  not  be  reftoied  by  a  mandamus,  and  oqr 
enfeebled  law,  will  in  every  branch  of  it  be  inadequate 
to  the  great  purpofes  of  red  refs,  it  may  retain  the  name 
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of  fandla  juflio  jnbens  hone  ft  a  et  contrarla  prohibens  ;  but 
without  the  fword  of  juftice,  it  will  be  left  to  lolicit 
that  protection  for  itfelf,  which  it  has  been  its  pride  and 
glory  to  afford  to  others. 

Thefe  Sir,  are  not  the  dreams  of  fancy  or  the  vifions 
of  imagination  ;  deprive  the  law  of  its  energy  and  we 
fhall  too  foon  fee  them  realifed.  The  voice  of  tumult 
will  enter  the  (acred  apartments  of  juftice,  and  drown 
the  voice  of  law  and  of  reafon.  The  licentious  tongue 
will  be  let  loofe  in  the  very  prefence  of  the  judges,  and 
not  only  impede  the  progrefs,  but  put  an  end  to  the  trial 
of  caufes.  It  is  efTential  to  the  very  being  of  courts  and 
the  adminiftration  of  law7,  that  thefe  abufes  Ih  >uld  be 
fuddenly  checked,  i  t  may  be  done  in  the  fummary  man¬ 
ner  that  has  been  mentioned,  and  in  no  other  way. 

In  all  thefe  cafes  the  procefs  of  attachment  has  been 
immemorially  ufed  and  exercifed  :  and  therefore  the 
meaning  of  the  24th  fedHon  of  the  frame  of  government, 
which  lays  that  46  ‘The  Jupreme  court  and  the  feveral  courts 
of  common  pleas ,  fhall  beftdes  the  powers  ufually  exercifed  by 
fuch  courts ,  have  the  powers  of  a  court  of  chancery,  fo 
far,  Sc c.  is  that  they  ihould  continue  to  ufe  and  exercife 
thofe  powers,  or  it  has  no  meaning  at  all. 

In  none  of  thefe  cafes  has  there  ever  been  a  trial  by 
jury,  and  therefore  the  meaning  of  the  25th  feilion  of 
the  frame  of  government,  which  fays  that  4<;  Trials  (hall 
be  by  jury  as  heretofore,”  is,  that  there  ihould  not  be 
a  trial  by  jury  in  thefe  cafes  in  future,  or  it  means  no¬ 
thing. 

If  I  am  right  in  thefe  two  portions,  the  interpreta¬ 
tion  by  the  judges  was  clearly  right,  and  the  memori- 
alid  has  neither  law,  reafon,  or  common  (enfe  in  fup- 
port  of  his  conftruclion. 

Let  me  now  Sir, take  up  a  minute  ortwo,in  inquiri  >g 
into  our  own  fituation.  Every  legiilature  mu  ft  judge  of 
and  vindicate  its  own  privileges,  and  if  they  are  violated 
they  are  not  (unlefs  an  injury  arifes  to  an  individual,  or 
the  public  peace  is  difturbed)  enquirable  into  or  punifh- 
abie  elfewbere,  Every  breach  of  privilege  ftrikes  at  our 
independence,  by  a  tendency  to  check  our  free  delibera- 
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tions,  and  to  intimidate  us  fiom  what  is  right,  or  to 
influence  us  into  what  is  wrong.  Inhead  of  mention¬ 
ing  the  variety  of  inhances  that  might  be  put,  I  will 
read  a  letter  which  I  hold  in  my  hand.  It  is  dueded  to 
me,  and  is  as  follows  :* 

“  W e  the  advocates  for  equal  liberty,  having  appoint¬ 
ed  a  committee  to  attend  your  grand  inquefl  which  you 
are  about  to  try,  not  merely  between  Eleazer  C fuuald 
and  the  judges,  but  every  citizen  and  the  judges  ;  there¬ 
fore,  do  requeft  you  at  the  peril  of  your  exigence,  that 
you  do  that  right  &  juflice  to  the  citizen  which  to  him  be¬ 
longs,  i.  e.  tryal  by  jury,  before  condemned  to  punifh- 
ment.  Lewis  be  on  your  guard,  for  you  and  your  ty  ¬ 
rannical  party  Ill  a  1 1  fall  a  lacriuce  to  the  friends  of  equal 
liberty.  We  only  wait  the  deciiion  of  the  houfe  before 
we  come  on,  that  inftant  you  decide,  our  committee 
will  wait  to  hear  the  report  :  then  we  fhall  divide  the 
lh-  ep  from  the  goats. 

N.  B.  Our  number  is  fufiicient  to  carry  the  point. 
Trial  by  jury.” 

A  more  outrageous  breach  of  privilege  than  is  here 
committed,  a  more  daring  infult  upon  a  reprefentative 
body  than  this  letter  conveys,  can  hardly  be  conceived. 

Its  object  is  to  intimidate  and  overawe  the  condu^l 
of  him  to  whom  it  is  directed  ;  and  it  might  have  that 
effebt  on  weak  nerves.  Great  as  the  offence  is,  it  muft 
neverthelefs  go  unpunifhed  if  the  memorialills  conflruc- 
tion  is  right.  No  common  law  court  or  any  other  tri¬ 
bunal  but  the  legiflature  can  take  cognizance  of  it.  Any 
proceedings  by  the  houfe  againfl  the  author  (if  he  fhould 
be  difeovered)  would  be  a  “  profecution  for  a  criminal 
offence”  and  as  no  jury  could  be  called  by  the  houfe 
to  try  it,  the  culprit  would  efcape  with  impunity,  and 
become  more  audacious  in  his  next  attempt. 

Thefe  Sir  are  the  glorious  improvements  in  our  mo¬ 
dern  oracles  !  We  have  feen  the  fituation  into  which 
Fennfylvania  will  be  brought  if  the  mere  quackery  of 

*  Mr.  Lewis  informed  the  houfe  that  this  letter 
had  been  put  under  the  door  of  his  office,  and  was  found 
early  in  the  morning  by  one  of  his  clerks. 
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men,  who  vainly  fuppofe  themfelves  to  be  wifer  than 
the  law,  prevails.  It  remains  for  us  to  determine,  as 
reafon  and  confcience  (hall  ci i r e£b,  between  their  crude 
notions  on  the  one  hand,  and  thofe  wife  rules  and  regu¬ 
lations  on  the  other,  which  have  continued  as  a  rock 
through  a  long  fucceflion  ot  ages.  We  inherit  fays  an 
able  law  writer,  “  An  old  Gothic  cnfitle  ereCied  in  the 
days  of  chivalry,  but  fitted  up  for  a  modern  inhabitant : 
the  moated  ramparts,  the  embattled  towers,  and  the 
trophied  walls  re  magnificent  and  venerable  :  the  in¬ 
ferior  appartments  are  chearful  u  commodious,  though 
the  approaches  may  f  metimes  appear  to  be  winding 
and  difficult. ”  Let  us  not  raihiy  exchange  them  (or 
th  painted  domes  of  raw  and  inexperienced  workmen, 
who  have  ferved  no  apprenticed)  p  to  the  bufinefs. 

Some  fmall  matters  Mr.  Chairman  remain  to  be 
fpoken  to,  and  I  (hall  have  done.  The  memorial  dates 
that  “  Mr,  Bryan  was  not  prefent  on  Monday  when 
Thomas  M’Kean,  William  Augudus  Atlee,  and  Ja¬ 
cob  Ru(h,  equires  formed  their  determination  on  the 
fubjedt”— many  witnedes  have  been  called  by  Col.  Of 
vuald ,  and  they  all  fvvear,  that  Mr.  Bryan  took  his  (eat 
on  the  bem  h  during  the  argument  at  the  bar,  that  he 
remained  there  till  after  the  court  had  delivered  their 
opinion  that  the  contempt  was  proved,  and  that  it  was 
delivered  by  the  chief  judice,  as  the  unanimous  opinion  of 
the  whole  cow  /,  and  was  not  all  contradicted  by  Mr. 
Bryan — to  fuch  drange  and  inexcufable  lengths,  will 
men  who  are  bound  by  a  lenfe  of  truth  or  honour,  go 
to  ferve  a  new  friend,  even  when  they  are  fure  of  de¬ 
tection  ! 

The  memorial  alfo  dates,  that  cn  Tuefday  Col.  Of 
wald  “  was  required  to  anfwer  inte  rogatories/’  &  it  is 
calculated  to  (hew  that  the  interrogatories  were  intend- 
ed  to  make  him  accufe  himfeft,  and  that  he  was  com¬ 
mitted  for  refufing  to  anfwer  them.  This  Mr.  chair¬ 
man  is  not  true.  It  is  in  full  proof  before  us,  by  a  re¬ 
markable  concurrence  of  ttftimony  from  Col.  Ofwald’s 
own  witneffes,  that  not  a  word  was  faid  by  the  court 
about  interrogatories,  tfiLiter  their  unanimous  opinior* 
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was  delivered  that  the  contempt  was  proved,  and  that 
he  was  then  afked  if  he  would  voluntarily  anfwer  inter¬ 
rogatories  ?  That  he  was  at  the  fame  time  told,  that  he 
had  the  privilege  of  doing  it  if  he  thought  proper,  in  or-* 
dei  to  exculpate  himfelf,  but  that  it  relied  entirely  with 
him  to  doit  or  not  as  he  thought  proper  ;  Mr.  Bankfon 
indeed  lays  but  I  a  Ik  pardon  for  ufing  his  name, which 
ought  not  to  be  mentioned  where  evidence  is  talked  off; 
he  is  contradidled  by  all  the  witnefTes  in  almofl  every 
thing  that  he  ha3  fdd,  except  as  to  his  being  at  court, 
and  alking  lome  filly  quefb.ons,  and  making  remarks 
which  mud  have  tired  the  patience  of  any  judges. 

In  page  250  of  Mofeleys  reports  in  chancery,  it  is 
*  .  tc  that  court  never  fuilers  perfons  to  be  exa¬ 
mined  on  interrogator!  s5  to  bring  themfehes  into  a  con- 
tempt ;  but  where  a  contempt  is  expreisly  /worn  againft 
tfcnh  gives  them  leave  to  anfwer  perfonal  interrogatories 
by  way  of  purgation ,  in  order  to  clear  them felves” — this 
rule  was  adopted  in  the  cale  of  Col.  Cfwald ,  and  fure- 
iy  no  obiervations  can  be  neceiTary  to  prove,  that  it  is 
no  violation  of  that  claufe  of  the  bill  of  rights  which 
provides  tnat  4C  no  man  can  be  compelled  to  give  evidence 
againjl  him J elf  on  the  contrary,  it  is  altogether  volun¬ 
tary  with  him.  It  is  a  privilege  tint  is  not  allowed  in 
any  other  cafe,  and  if  hechufes  to  anfwer,  and  by  his 
own  oath  acquit,  himfelf,  a  thoufand  witnefTes  can  a- 
vail  nothing  againft  him. 

.  ^nt  we  are  told,  that  on  Monday  Mr.  Sergeant  w-as 
interrupted,  and  that  on  T  ueiday  Adr.  Bankfon  was 
fneered  at  by  the  chief  julfice  ;  and  much  pains  have 
been  taken,  to  fhew  a  partiality  in  favour  of  the  ad 

verfe  counfel,  who  it  feems  were  neither  interrupted 
of  fneered  at  ! 

As  to  Mr.  Bankfon  being  fneered  at  !  The  commit¬ 
tee  having  heard  his  own  account  of  the  queftions  which 
he  afked,  and  the  remarks  that  he  made,  muff  be  fatis- 
fie^),  that  no  fmall  degree  of  patience  was  neceffary  to 
hedr  him  with,  or  without  a  fneer. 

id.  As  to  Mr,  Sergeant  being  interrupted,  he  con* 
tended  that  an  information  was  granted  in  the  cafe  in 
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lit  Burr,  510,  on  the  principle  that  common  law  courts 
would  not  decide  on  fa  (ids  without  the  intervention  of  a 
jury  ;  and  the  chief  juftice  faid,  that  was  not  the  reafon 
that  influenced  the  court  in  their  decision — whoever 
reads  the  cafe,  will  find  that  the  chief  juftice  was  right, 
and  furely  he  was  not  to  blame  in  felting  the  counfel 
right  too  ! 

2d,  Mr.  Sergeant ,  in  fpeaking  of  the  liberty  of  the 
prefs  faid,  44  the  conftitution  of  Pennfy Ivania  authori¬ 
zed  many  things  to  be  done  which  in  England  were 
prohibited  ;  and  quoted  the  35th  feciion  of  the  eonfti- 
tution  to  prove,  that  the  preSs  is  laid  open  to  the  in- 
fpeddion  of  every  citizen  who  wifties  to  examine  the 
proceedings  of  government  on  which  the  chief  juftice 
a  (Iced  him  if  this  could  not  be  done  in  England  ?  and 
added,  that  it  certainly  might,  for  that  there  was  not 
any  tiding  in  the  conftitution  of  tills  date  refpedfing  the 
liberty  of  the  prefs,  that  had  not  been  law  there  for 
near  a  century  pa  ft.  Will  any  man,  after  what  has 
been  fhewn,  pretend  that  the  chief  juftice  was  not  right 
in  this  ? 

3d.  Mr.  Sergeant  contended  that tc  the  9th  fedfion  of 
the  bill  of  rights  entitled  a  perfon  wdio  is  charged  with 
a  contempt,  to  trial  by  jury,”  on  which  the  chief  juf¬ 
tice  faid  14  do  you  then  apprehend,  that,  that  fedtion 
introduced  fomething  new  on  the  fubjedt  of  trials  ?  1 
have  always  underftood  it,  faid  he,  to  be  the  law  inde¬ 
pendent  of  tliis  fedlion,  that  the  twelve  jurors  muft  be 
unanimous  in  their  verdidl,  and  yet  this  fedtion  makes 
this  exprefs  proviiion. 

I  will  nor.  infult  the  underftandings  of  the  commit¬ 
tee  wiih  any  additional  proofs,  that  the  chief  juftice  was 
alfo  right  here. 

Here  areal!  the  interruptions  that  are  complained  or, 
and  I  will  make  but  a  bogle  remark  refpedling  them  ; 
it  is  the  duty  of  the  judges  to  keep  the  counsel  to  the 
point  before  them,  and  to  let  them  right  whenever  they 
are  endeavouring  to  miilead,  inftead  of  inftrudbmg  the 
court, 

I  might  add  Mr.  chairman,  that  as  all  men  are  liable 
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to  err,  an  error  in  judgment  is  no  ground  for  an  im¬ 
peachment.  Bribe  y  or  corrupt  and  willful  opprefuon 
muff  be  ptoved,  or  an  impeachment  cannot  take  place. 
It  was  my  duty  to  mention  this,  but  I  fhall  make  noob- 
iervations  to  prove  it,  a  regard  for  the  peace  and  hap- 
poefs  of  Pennfylvania,  has  led  me  to  advocate  the 
rights  of  her  cirzens  on  different  grounds  ;  grounds, 
that  have  flood  the  teft  of  ages,  and  that  will  remain 
unfhaken  while  the  teft  of  truth  prevails  ! 

1  1  e  committee  now  rofe  and  reported  progrefs  and 
allied  leave  to  fit  again  at  3  o’clock  in  the  afternoon, 
which  being  agreed  to,  the  houfe  adjourned. 

Ecdem  Die.  P.  M. 

The  heufe  me  purfuant  to  adjournment. 

The  memd  iol  of  E.  Ofvcald  wots  prefer; ted  and  read 
as  follows  ; 

The  memorial  cf  E.  Ofwahl  refpe£lfully  fhewe'h: 

That  a  prcfeffional  gentleman  of  well  known  abilities 
on  the  floor  of  your  honorable  houfe  has  argued  on  the 
ground  of  opofition,  points  of  lazv^  in  juftification  of  the 
conduct  cf  the  judges  of  the  fupn  me  court.  Your  me- 
rnorialifb  therefore  prays  that  your  honorable  houfe 
would  aifo  grant  him  the  benefit  of  counfel  learned  in 
the  law,  to  reprefent  his  cafe  at  the  bar  of  your  honor¬ 
able  houfe,  and  your  memorial  id:,  &c. 
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Mr.  Fitzfimons  thought  the  memorialif!  was  ill  ad- 
viftd  to  prefeot  a  requeft  of  this  nature,  but  the  very 
terms  of  it  Handers  a  member  of  the  houfe  in  a  way  de- 
ferving  of  re  proof,  becaufe  the  gentleman  alluded  to  ap¬ 
peared,  here  under  the  folemn  obligation  of  an  oath, as  a 
reprefentative  of  the  people  of  the  date  of  Pennfylvania  : 
not  as  an  advocate  for  any  particular  clafs  of  men,  but  as 
the  advocate  of  equity,  anti  fhall  Col.  Ofwald  have  counfel 
oppofed  to  him  ?  he  hoped  not,  becaufe  coun  el  could 
not  be  under  any  fuch  reftriddu-ns.  If  counfel  were  ad¬ 
mitted  to  o poofs  the  arguments  of  members,  the  bu fi¬ 
ne  P  of  the  leefdlaturc  would  be  confufed  indeed  :  he  ex- 


pTicd  the  impropriety  of  the  prefen t  application  was  fu 
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glaring,  that  it  was  unneceflary  to  fay  much  on  the  ac- 
cafion. 

Mr.  Clynur  hoped  th®  houfe  wofdd  not  agree  to  Col. 
QfwalcTs  requeft,  becaufe  the  legiflature  was  in  this  cafe 
to  be  coniidered  as  a  grand  inqueft  of  the  nation-*— and. 
it  is  efiential  to  the  nature  of  this  body  to  know  of  no 
counfel  admitted  to  lead  the  caufe  of  either  fide  of  the 
queftion.  Col.  Ofwald's  witneffes  have  been  fully  heard 
and  he  ought  to  be  content  with  this  ;  without  afking 
the  legiflature  to  go  beyond  the  rules  of  propriety, 
in  hearing  counfel  in  his  favour. 

Mr.  Findly  had  on  a  former  occafion  mentioned  that 
this  queftion  was  of  importance  in  more  points  of  view 
than  one,  and  as  fuch  prefents  itfelf  before  the  houfe. 
Allowing  we  aft  with  powers  fimilar  on  this  occafion, 
with  thofe  exercifed  by  grand  juries,  yet  it  will  not  be 
denied  but  in  feme  inftances  we  differ  from  fuch  a  bo¬ 
dy,  indeed  our  peculiar  fuuation  renders  us  fo  on  this 
occafion;  for  does  it  ever  happen  that  the  attorney 
who  has  been  employed  in  an  aftion  lets  on  the  grand 
jury  on  the  caufe  ?  I  agree  that  the  gentleman  alluded  to 
in  the  memorial  is  a  member  of  the  houfe,  and  has  a 
right  to  aft  as  a  member  in  every  . cafe  that  comes  be¬ 
fore  us,  but  at  the  fame  time  I  confider  the  natural  im¬ 
becility  of  all  human  beings  and  on  an  occafion  like  the 
prefent  I  could  not  dived:  myfelf  of  all  my  former  pre- 
judices,  therefore  my  judgment  might  be  warped  unin¬ 
tentionally. 

The  gentleman  has  gone  largely  into  the  hiftory  of 
the  law  of  attachments  in  the  feveral  part,  and  other 
matters  relative  to  law  on  this  fubjeft,  but  whether 
thefe  things  are  diftinguifhed  correftly  or  not  I  am  not 
a  competent  judge  to  determine  :  hence,  confidering  the 
queftion  before  us  as  of  high  importance  and  as  involved 
#n  the  praftice  of  law.  I  think  it  would  do  no  injury  to 
hear  counfel  for  Col.  Ofwald ,  after  which  we  fhould  be 
the  better  prepared  to  decide.  I  admit  and  hope  the 
houfe  underftands  the  bufinefs  fully,  and  that  modera¬ 
tion  will  be  the  rule  of  our  decifion,  but  this  cannot  be 
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defeated  by  obtaining  the  fulleft  information;  now  I 
venture  to  fay  that  although  I  drew  much  ufeful  infor¬ 
mation  from  what  that  gentleman  faid  this  forenoon, 
it  did  not  extend  to  what  related  to  the  points  of  lav? 
becaufe  without  two  legal  gentlemen  compare  notes 
and  argue  the  fuhjedt  :  I  believe  it  a  matter  of  difficul¬ 
ty  lor  people  unacquainted  with  the  matter  to  fay  what 
is  tight,  and  therefore  wifh  Col.  QJruualdrs  requeit  to  be 
complied  with. 

if  the  judges  were  not  interefted  on  this  occafton, 
there  would  be  a  propriety  in  applying  to  them,  but  that 
was  now  impofiible :  perhaps  the  attorney-general 
might  be  applied  to,  for  I  own  I  have  not  an  infallible 
dependence  on  any  member  of  the  houfe.  Was  the  gen¬ 


tleman  (Mr.  Lewis)  in  his  place,  as  he  is  not  I  prefume, 
he  would  have  honor  enough  to  wifh  to  be  followed  by 
fome  other  gentleman  learned  in  the  law',  by  which  the 
truth  of  his  pofinons  would  be  better,  at  lead:  more  fa- 
tisfaCtorily  eftablifhed  or  underflood.  For  my  own  part 
I  with  to  do  what  is  juft  and  proper,  and  I  can  fee  no 


impropriety  in  allowing  Col.  Gjwald's  requeft. 

Some  other  gentlemen  made  a  few  obfervations  on 
the  latenefs  in  the  feflion,  and  length  of  time  already 
con  fumed  in  this  bufmefs. 

Mr.  Fitzfimons  thought  if  there  was  no  better  reafon 
than  the  want  of  time  conveniently  to  hear  counfel,  it 
was  no  Efficient  reafon  for  deferring  it  :  but  he  denied 
it  on  the  principle  of  propriety,  and  therefore  he  could 
not  help  looking  upon  the  application  as  an  inful t ;  his 
honorable  colleague  l  ad  not  argued  in  juftification  of 
the  judges  as  their  counfel,  but  w  as  in  the  exercife  of 
his  duty  as  a  member  of  the  leghlature.  The  memori¬ 
al  requires  that  Col.  Oftvald  ajo  be  allowed  counfel  to 
represent  his  cafe — 

Bur  the  gentleman  from  We/lmpr  eland  ('Mr.  Findley) 
had  argued  that  every  member  was  not  a  judge  of  points 
of  law,  and  therefore  they  ought  to  hear  counfel.  Mr* 
Fitzfimons  admitted  they  were  not  judge&of  points  oflaw, 
not  perhaps  even  after  having  heard  arguments  on  both 


fides ;  but  there  was  proper  law  judges  unconcerned  in 
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the  p  re  Tent  qudlion,  of  whom  the  houfe  might  enquire 
for  information  on  this  head,  and  who  c#ulii  be  imme¬ 
diately  and  conft’itutionally  called  upon  :  or,  if  this  is 
unruceffary,  gentlemen  that' are  uninformed  might  ob¬ 
tain  fuch  opinion  privately,  but  can  any  perfon  think 
that  what  may  be  (aid  profeiTediy  by  one  party  in  flip- 
port  of  his  caufe  is  fufficient  for  the  committee  to  form 
a  judgment  upon,  for  he  infided  that  what  had  been 
urged  by  his  collegue  was  not  to  be  confidered  as  a  de¬ 
fence  of  the  judges,  but  as  impartial  information  which 
his  duty  required  him  to  give  :  and  therefore  in  every 
point  of  view  the  prefent  application  was  indelicate  and 
improper.  -  - 

Mr.  Ldlar  faid  that  there  was  nothing  in  the  memo¬ 
rial  which  appeared  to  him*  in  the  light  the  worthy  mem¬ 
ber  from  the  city  faw  it  in,  nor  did  he  confider  the  ms-, 
niorialid  as  applying  for  couniel  to  anfwer  any  member's 
rguments,  but  merely  to  fubftantiate  his  charges,  be- 
caufe  it  would  be  cut  of  the  power  of  counfel  to  reply, as 
he  hid  not  heard  what  the  learned  gentleman  had  faid 
in  the  morning  :  So  that  although  he  Ihould  refufe  to 
admit  counfel  to  anfwer  the  members  as  unfair,  yet 
there  was  nothing  amifs  in  indulging  Col.  Ofwald  on 
this  Qccaiion,  but  the  latenefs  of  the  time.  He  exprffed 
lus  furpnze  that  Col.  Ofwald  had  not  requeded  counfel 
to  be  admitted  in  the  earlier  dag-s  of  the  bulinefs,  be- 
caufe  without  this  advantage  he  did  not  think  the  memo- 
rialift  had  an  equal  chance. 

Mr.  Kennedy  remarked  that  the  gentleman  who  had 
gone  into  fo  long  a  difculion  of  this  bulinefs  in  the  fore¬ 
noon,  was  the  very  perfon  on  whofe  original  motion 
Col.  Ofwald  had  been  fined  and  imprifoned  :  perhaps 
unhappy  it  is  for  Pennfyhania  that  the  Committee  are 
obliged  to  enquire  into  this  bulinefs  in  the  manner  they 
are  now  c  ire  urn  danced.  He  did  not  mean  to  cad  illiberal 
reflexions  on  the  gentleman,  who  it  might  be, had  done 
nothing  more  than  his  duty  to  his  client  before  the  court, 
and  to  his  cbnfcience  now ;  but  he  could  not  help  wishing 
the  lit  nation  of  the  legiflature  had  been  different  at  lead 
m  this  one  refpedt.  He  obferved  on  the  importance  of 
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the  queflion,  how  neceffiary  it  was  to  be  underftood,  and 
how  far  the  fa bje 61  of  attachment  w'as  buried  in  antiqui¬ 
ty  ;  he  wiffied  that  a  full  difcuffionon  this  point  might 
take  place,  whilft  at  the  fame  time  he  lamented  his  in- 
capacttv  to  undertake  it,  and  therefore  he  hoped  the 
houfe  would  accord  with  the  prayer  of  the  memorial  & 
permit  counfel  to  plead  the  caufe  of  the  people  of  Penn- 
fylvaniawhoart  fuppofed  to  be  materially  injured  through 
the  perfon  of  Col.  Qfwald, 

The  queftion  was  now  put  4<  Will  the  houfe  admit 
counfel  to  reprefent  the  cafe  of  Cob  Ojivald  at  the  bar 
of  the  houfe.”  The  yeas  and  nays  were  called  and  are 
as  follow : 

Yeas.  Meffieurs  Clemfon,  Hopkins,  D.  Mitchell, 
Beale,  Kennedy,  Oliver,  Kreemer,  Burkhalter,  Piper, 
Saylor,  White,  Findley,  Barr,  Irvine,  McDowell,  Alii- 
fon,  Wright,  Flenniken,  Philips,  Gilchrid,  McLene, 
M4Calmont,  Lollar,  Rittenhoufe,  Richards*  Miley, 
Clark  and  Davidfon.  28. 

Nays.  Meffieurs  Clymer,  Fitzfimons,Hiltzheimer, 
Robinfon,  jun.  Salter,  Logan,  Peters,  Wynkoop,  Chap¬ 
man,  Foulke,  Upp,  Ralftqn,  Moore,  Thomas,  Evans, 
Willing,  Whelen,  Lowry,  Hubley,  Work,Erb,  Schmy- 
fer,  MTellan,  Lil ley/ Reed,  J.  Heifter,  G.  Beider, 
Sands,  Trexler,  Mawhoeter,  Ealer,  Rciff,  Carfon, 
Schott.  34. 

Mr.  Peters  now  obferved,  that  if  any  genth  man  had 
doubts  or  wifh’d  to  have  fatisfadfion  on  any  point  of  law 
the  judges  that  were  unconcerned  in  the  prefent  profe* 

cution  might  be  called  upon. 

Mr.  FindUy  acknowledged  that  the  queftion  was  new 
to  him,  but  in  that  icfpedt  he  was  on  a  footing  with 
the  greater  part  of  the  members  of  the  houfe,  and  on  a 
quedion  of  law  it  might  be  proper  to  have  re 
fuch  officers,  but  the  fa&s  of  Col.  Ofwald* s  imprifon- 
ment  and  fine  were  edablifhed,  and  whether  this  had 
been  done  conftitutionally  or  no,  could  be  determined 
by  the  inftrument  in  his  hand,  he  wanted  no  law  offi¬ 
cer  to  read  this  for  him,  it  required  nothing  more  than 
a  knowledge  of  government  and  common  fenfe,  to  be 
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able  to  underfta^d  and  explain  its  meaning,  and  there¬ 
fore  he  was  content  to  reft  his  judgment  on  this  grouiiu 
without  feoing  back  fo  far  as  the  ages  or  Agricola  or  fuj- 

The  houfe  then  agreeable  to  the  order  of  the  tore- 
noon  refolved  itfelf  into  a  committee  o  tnv  w  o  e,  to 
proceed  in  the  inquiry  into  the  truth  of  the  charges, ex¬ 
hibited  by  £.  Qfwald,  againft  tbejudges. 

The  hon.  (peaker  left  the  chair  and  the  chairman  be- 

ing  place  d  therein —  c 

Mr.  Findley.  1  mean  to  ofter  Mr.  chairman  a  few 

observations  on  the  fubjea  that  is  now  before  us,  in 
reply  to  the  gentleman  who  fpoke  this  forenoon,  but 
it  is  no  comp^ment  to  that  gentleman  for  me  to  fay  1 
will  not  follow  him  through  all  his  arguments, became 
the  committee  know  very  well  that  I  cannot  do  it,  muca 
of  what  he  offered  was  inilruaive,  ufeful  and  juft,,  but 
in  faying  this  I  do  not  mean  to  fay  that  it  was  either 
neceffary,  or  applied  to  the  caufe  in  hand,  there  was 
much  extracted  from  authors,  but  why  this  was  done 
is  beyond  my  knowledge  to  conceive,  and  the  ter  ore  1 
(hall  omit  them  altogether— I  wifh  only  to  draw  the  at¬ 
tention  of  the,  committee  to  the  cafe  as  it  presents  itfelf 
before  us  ;  its  merits,  and  its  confcquences. 

In  doing  this  we  are  to  confider,  and  I  dare  fay  we 
ail  do  confider,  that  when  the  revolution  in  our  govern¬ 
ment  was  attempted,  we  framed  for  ourfelves  a  confu¬ 
tation  in  the  which  care  was  taken  to  define  the  rights 
we  retained  under  that  inftrument  ;  they  are  confirmed 
to  us  and  fecured  beyond  the  reach  of  arbitrary  power, 
whether  exercifed  by  the  legiflative,  executive  or  judi  • 
cial  branches  of  the  government.  For  this  is  the  mea- 
fure  of  their  power  as  well  as  of  the  people’s  rights. 
From  all  thefe  eircumftances  we  are  to  fuppofe  that  the 
framers  of  the  conftitution  were  lead  to  uie  fuch  terms 
as  would  fuit  the  undemanding  of  the  citizens,  and  that 
their  definition  would  be  both  fimple  and  clear  ;  that  at 
leaft  they  would  not  require  the  difficult  refearches  into 
a  branch  of  education  that  lies  quite  out  of  the  way  of 
infinitely  the  greater  part  of  the  inhabitants  of  every  go- 
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vernment.  Nor  can  I  fee  ho.wjt'has  been  thought  ne- 
ce  ary  on  this  occafion  to  bring  in  an  account  ot  anci¬ 
ent  ulages  to  explain  our  conftitutio-n  by.  The  rules  of 
grammar  and  thofe  of  common  fenfe,  of  which  we  are 
mailers  are  fufficient  to  regulate  our  judgment  by  on 
n  queftion  reiulting  from  the  declaration  of  rights  •  I 
lay  this  becaufe  1  mean  in  the  observations  I  have  "to 
make  to  advert  to  the  conftitution  itfelf,  and  apply  it  to 
the  cafe  before  us.  J 

Perhaps  in  other  countries  as  well  as  this,  an  attempt 
of  the  na.ure  complained  of  by  Col.  Ofwald ‘might  give 
?  imle  a)arm  i  but  it  being  the  fir  ft  inftance  of  exeicif- 
ing  luch  judicial  authority  in  Pennsylvania^  it  is  not  to 
be  wondered  at  that  the  people  are  highly  alanfied,  and 
they  would  neceflarily  have  been  fo,  had  the  individual 
who  has  fullered  been  'efs  adlive  than  he  has  been  in 
prccui  ing  red  refs.  For  the  c  le  draws  its  importance 
more  fr  m  precedent  than  the  characters  of  either  of  the  * 
parties  concerned..  The  caufy.  of  poflerity  is  determined 
by  our  oecifion  :  it  behoves  us  therefore  to  view  cleanly 
and  fitisfadlorily  the  power  of  the  judges  nd  the  rights 
of  the  citizens  as  declared  in  our  confti ration.  Under 
^ti;s  mflrument  I  think  the  citizen  has  an  undoubted 
nght  to  a  trial  by  jury  in  every  cafe  that  will  admit  of 
it.  I  do  not  fay  in  every  poTib'e  cafe  that  can  be  put  he 
has  this  right,  but  in  thofe  that  will  admit  of  it. 

We  have  heard  a  great  d*al  refpe&ing  contempts  cf 
com  t-  but  not  much  i  -  hink  of  their  nature, we  heard 
it  faid  that  courts,  mull  have  the  power  of  pdnifhing 
contempts  againft  tlicmfelves,  and  without  this  power 
they  covld  not  .ex if},  to  this  I  heartily  fub/cribe  and 
muft  at  the  fame  time  acknowledge,  that  I  received  in 
formation  on  this  head  from  the  gentleman  who  (hew- 
co  us  that  lie  had  paid  a  proper  degree  of  attention  to 
thefubje<fh  It  is  certain  fir  I  fav?  that  courts  ought  to 
have  the  power  of  punifhing,  it  arifes  from  the  nature  of 
the  cafe,  but  this  peculiarly  relates  to  cl i r pet  contempts, 
now  fat  contempts  arc  defined  in  law  is  not  yet  afeer- 
raaied  becaufe  the  Icgifl  iture  have  neglected  to  make 
haws  inciting  their  confutution.  If  thev  had  I  am  cf 
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opinion  the  prefent  fuhje£t  of  alteration  would  have 
been  prevented. 

1  lhall  admit  fully  that  fuch  things  as  are  clear  con¬ 
tempts,  done  in  the  face  of  the  court,  and  that  have  a 
tendency  to  prevent  the  courts  from  going  on  with  their 
buftnef,  ought  to  be  and  are  in  their  power  to  punifh. 
But  I  cannot  admit  that  the  judges  have  a  di  fen  m  mating 
power  to  call  every  thing  hey  pi  afe  a  contempt  of 
couio  •,  things  111  which  there  is  no  overt  a <ft,  no  indica¬ 
tion  of  a  defire  to  difturb  their  pr-  ceedings.  N  or  fhali 
I  admit,  though  it  has  been  ftrongfy  omened  for,  that 
the  judges  have  it  in  their  power  to  punifh  fuch  offences, 
fuch  conftrucfive  contempts  in  a  fummary  way  :  .For 
will  it  not  be  admitted  and  granted  me,  rhat  the  citizen’s 
rights  ought  to  be  as  large  and  ex’enfiveiy  .onltrued  as 
the  words  in  our  declaration  of  rights  expreftes,  unlefs 
thole  words  are  (trained  to  impoflibilities  or  abfurdities. 
The  legiOature  poffeiied  of  power,  would  not  conft rue  a 
doubtful  phrafe  into  an  extenfion  of  their  power  deftruc- 
tiveof  the  people’s  rights  :  nor  ought  courts  ofjufticeto 
interpret  the  iaw  in  their  own  favour  to  the  deftru£tion 
of  the  citizens,  and  annihilation  of  curdeareft  privileges. 
And  in  every  cafe  where  a  neceffity  does  not  arife  from 
its  very  nature,  it  would  be  both  "fair  and  juft  to  place 
the  moil  favourable  confirmation  on  a  fuppofed  offence, 

I  (hall  turn  now  to  the  conftit  jtion,  but  it  will  be 
ufelefs  to  read  much,  becaufe  it  is  in  the  hands  of  every 
member.  However  I  mu  ft  beg  leave  to  advert  to  one 
fe&ion  on  this  occafion,  although  it  has  been  read  and 
explained  by  a  gentleman  highly  converfant  in  fuch 
knowledge  ,  but  the  greateft  man  on  earth  may  err,  and 
therefore  his  opinions  may  be  doubted ;  but  when  a 
gentleman  has  piejudged  a  cafe,  and  from  other  cir- 
cumftances  withes  to  fupport  it,  then  I  fhould  truft 
him  lefs. 

The  9th  fe£tion  of  the  bill  of  rights  contains  a  de¬ 
claration  on  the  point  before  us,  "from  which  by  th© 
rules  of  common  fenfe,it  is  proved  that  no  perfon  fliall 
be  punifhed  for  a  criminal  offence,  but  by  a  jury  of 
his  countrymen  or  the  laws  of  the  land,  though  at  the 
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fame  time  it  is  admitted  that  the  courts  may  punifh 
fummarily,  offences  which  ftrike  at  their  exigence,  fuch 
as  the  reiufal  of  its  officers  to  obey  the  order  of  the 
court,  or  open  attempts  to  difturb  their  proceedings. 

But  procefs  by  attachment  is  not  of  this  nature,  and 
had  the  worthy  gentleman  (from  whom  opinions  were 
extrafled  while  giving  his  evidence  before  the  com¬ 
mittee)  related  the  whole  of  his  knowlege  on  that  fub- 
jed  which  he  was  difpofed  to  do  if  opportunity  had  been 
given,  he  would  have  told  you  that  many  of  the  attach¬ 
ments  fpoken  of  by  the  member  from  the  city,  were  of 
the  nature  of  executions  :  fuch  as  compelling  the  fheriffs 
to  pay  over  the  monies  in  their  hands,  and  compelling 
the  execution  of  verdids.  Had  the  gentleman  ex- 
plained  fully  to  us  the  nature  of  thele  attachments,  he 
would  have  aded  more  like  a  memer  of  the  houfe,  and 

not  like  a  perfon,  as  I  faid  before,  who  had  prejudged 
the  cafe. 

T"he  language  of  the  confiitution  is  clear.  Every 
citizen  who  is  prcfecuted  tor  a  criminal  offence,  what¬ 
ever  that  offence  may  be,  has  a  claim  to  the  rights  cf 
citizenfhip.  He  has  a  right  to  claim  being  heard  by 
counfe),  to  demand  the  nature  and  caufe  of  his  accufa- 
tion,  to  be  confronted  with  his  accufers,  and  not  con¬ 
demned  upon  ex  parte  depolitions,  and  without  a  trial 
by  jury. 

I  do  not  go  back  to  England  for  a  knowledge  of  my 
rights  ;  I  lock  at  this  and  here  I  find  the  right  of  citi¬ 
zenfhip  defined  fo  clearly  as  not  to  be  explained  away  : 
he  has  a  right  to  call  evidence  in  his  fovour,  and  is  not 
to  be  tortured  or  compelled  to  give  evidence  againft 
himfelf.  I  believe  it  has  been  in  proof  before  us  that 
Col.  Ofwald  did  requell  and  claim  a  fpeedy  public  trial 
for  the  luppofed  offence,  by  an  impartial  jury  of  his 
country,  but  it  wras  refufed  him,  yet  I  cannot  find  any 

tiling  in  this  conflitution  that  gives  the  judges  a  power 
of  refufing. 

It  is  faid  the  publication  for  which  Col.  Ofwald  wss 
punifhed  had  a  tendency  to  influence  the  mind  of  the 
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jury  in  the  trial  of  the  caufe  between  him  and  Brown* 
but  has  this  fummary  mode  of  punifhing  him  deftroys 
that  influence,  or  removed  the  favorable  impreilion  it 
was  faid  to  make — it  certainly  has  not  ;  then  why 
fhould  a  trial  by  jury  have  been  denied  ?  can  it  be  fup- 
pofed  that  fuch  atrial  was  not  in  the  power  of  the  court 
to  grant  ?  If  a  citizen  has  a  right  to  claim  a  trial  by  ju¬ 
ry  in  all  criminal  cafes,  the  judges  have  power  to  grant 
it  ;  and  a  contempt  or  libel,  which  this  publication  ie 
faid  to  be,  is  furely  a  criminal  offence. 

It  has  been  contended  that  Col.  Ofwald  was  not  called 
upon  to  give  evidence  againft  him  fell,  but  how  dees 
this  matter  (land  ?  It  has  been  proved  by  gentlemen 
©f  law  knowledge,  who  have  given  their  teftimony  at 
the  bar  of  the  committee,  that  Col.  Ofwald  was  called 
upon  to  anfwer  interrogatories,  which  having  peremto- 
rily  refufed,  the  chief  juftice  declared  him  guilty  of  a  new 
offence  and  committed  him  to  the  cuftody  of  the  fherifF. 
If  this  is  not  requiring  a  man  to  give  evidence  againft: 
himfelf,  I  do  not  underhand  the  meaning  of  the  words. 
It  is  true  that  on  the  fubfequent  day,  a  proper  diftinc- 
tion  was  taken,  the  ground  was  changed,  and  the  judges 
appeared  to  be  cautious  in  what  they  did,  and  in  their 
final  judgment  they  did  not  order  Col.  Ofwald  to  be 
p  unfixed  for  the  new  contempt.  It  was  faid  that  the 
intention  of  calling  on  him  to  anfwer  interrogatories  was 
to  give  him  the  privilege  of  purging  himfelf  from  the 
guilt.  However  this  may  correfpond  with  the  practice 
of  the  courts  in  England  it  does  not  do  fo  with  our 
bill  of  rights,  “  No  man  can  be  compelled  to  give  evi¬ 
dence  againft  himfelf. 

By  the  expofition  of  the  law  we  have  heard  that  the 
courts  of  juftice  may  in  cafes  of  contempt  either  allow 
3  trial  by  jury  or  proceed  in  a  fummary  manner  by  at¬ 
tachment  :  and  have  the  courts  of  juftice  their  choie  ! 
Is  this  an  alternative,  and  the  alternative  on  which  de¬ 
pends  our  liberty  and  property  !  A  precarious  tenure 
indeed  !  The  judges  are  to  determine  what  is  a  con¬ 
tempt  againft  themfelves,  and  in  their  perfons  they  order 
what  punifhnaent  they  pleafe  upon  the  unprote&ed  an 4 
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perhaps  innocent  citizen.  Their  will  and  picture  fo 
paramount  to  the  law  of  the  land,  which  has  never  de¬ 
fined  what  are  contempts :  yet  it  is  alledged  that  they 
exercife  this  power  under  the  9th  fedion  of  the  conflitu- 
tion,  where  it  is  declared  that  no  man  can  be  juftly  de¬ 
prived  of  his  liberty  except  by  the  laws  of  the  land  or 
the  judgment  of  his  peers.  The  explanation  that  was 
given  this  morning  was  intended  to  fupport  the  exercife 
of  this  power  by  the  judges  •,  but  as  we  find  that  fuch 
explanation  will  enable  them  to  dedroy  the  bulwarks 
of  liberty  and  confequently  be  definitive  of  the  laws, 
if  cannot  be  admitted  to  fuch  an  extent :  and  hence  we 
are  unuer  the  neceflity  of  fearching  for  a  more  pertinent 
meaning,  fuch  as  will  not  involve  a  contradidion. 

It  may  be  that  the  words  are  one  of  them  explanato¬ 
ry  of  the  other  :  it  has  been  faid  by  men  of  undemand¬ 
ing  and  difeernment  that,  they  both  mean  the  fame 
thing,  this  may  be  fo  and  comport  with  common  fenfe 
but  the  meaning  that  fuggefls  itfelf  is,  that  as  there  is 
many  caufes  in  which  a  perfon  pouft  neceflary  be  de¬ 
prived  of  his  liberty  before  he  can  be  brought  to  trial, 
this  deprivation  of  liberty  mud  he  authorifed  by  the 
law  cf  the  land,  and  the  arrangement  which  the  fram¬ 
ers  of  the  conditution  of  Pennfylvania  gave  thefe 
words  in  the  9th  fed.  of  the  bill  of  rights,  in  contradic¬ 
tion  of  the  29th  chap,  of  magna  eharta,  may  give  fome 
additional  ftrength  to  my  expofition,  which  is  by  no 
means  far  to  feek  ;  the  laws  themfelves  explain  this 
cafe,  fome  offences  by  them  are  bailable,  but  others  ab- 
folutcly  deprive  men  of  their  liberty  without  bailer 
mainprize.  It  is  not  neceflary  I  apprehend  to  remark 
aifo,  that  the  very  fentence  ordering  confinement  or 
fine,  comes  within  the  expreffion  “  by  the  laws  ol  the 
land,”  but  all  deprivation  of  liberty  mull  be  in  confe- 
quence  of  the  law  of  the  land  or  judgment  of  peers— 
and  not  founded  on  the  whim  or  caprice  of  the  judges^ 
was  this  the  cafe  where  would  be  the  boafled  liberty  of 
Pennfylvania  ?  I  will  tell  you  where  it  would  be,  it 
Would  be  in  the  breads  of  your  judges,  and  tho’  the 
pie-icnt  ones  may  be  upright,  yet  from  the  unavoidable 
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weaknefs  of  human  nature  they  may  err  in  their  deciii- 
ons  ;  the  heft  of  judges  may  be  wrong  ;  but  the  great 
misfortune  is,  that  the  error  of  judges  become  a  fyftem 
and  there  is  no  getting  rid  of  it.  It  is  in  this  that  the 
trial  by  a  jury  eminently  iurpaffed  every  other  mode 
of  deciding  caufes  !  if  juries  go  wrong  they  go  inde¬ 
pendently  upon  their  own  fentiments,  and  fets  no  pre¬ 
cedent  to  each  other,  but  if  judges  get  into  a  habit  of 
going  wrong,  it  fettles  into  fyftem  which  can  only  be 
.corrected  by  the  arm  of  fupremacy. 

There  has  been  much  faid  by  the  gentleman  in  the 
forenoon,  that  I  now  pafs  by — but  there  was  one  obfer- 
vation  he  made  on  the  24th  feci,  of  the  conftitution 
that  requires  fome  remarks  ;  he  adduced  this  fe£h  to 
fhew  that  the  courts  were  confined  in  the  exercife  of  all 
the  powers  fuch  courts  held  under  the  crown  ;  and  for 
•this  purpofe  he  read  a  part  of  that  clauie  :  I  hope  the 
gentleman  will  excufe  rne  for  reading  the  whole,  which 
is  in  he  words  : — 

u  The  fupreme  court, and  the  feveral  courts  of  com¬ 
mon-pleas  of  this  commonwealth  Ihall,  befidqs  the 
powers  ufually  exercifed  by  fuch  courts,  have  the  pow¬ 
ers  of  a  court  of  chancery,  fo  far  as  relates  to  the  per¬ 
petuating  teftimony.  Obtaining  evidence  from  places 
not  within  this  ftate,  and  the  care  of  perfons  and  eftates 
of  thofe  who  are  non  compos  mentis ,  and  fuch  other 
powers  as  may  he  found  neceftary  by  future  general  af- 
femblies,  tc  Not  inconfijient  with  this  conftitution From 
this  it  appears  that  they  Ihall  have  theufual  powers, &  ad¬ 
ditional  powers, but  the  whole  are  guarded  by  this  fubfe- 
quent  expreflion 4 not  inconfijient  with  this  conftitution 9  which 
has  referrence  tothe  whole  antecedent  part  of  theclaufe. 
Agreeably  to  this  reading  the  conftitution  explains  itfelf 
and  I  do  not  know  if  it  is  in  the  power  of  words  with¬ 
out  ufing  a  tedious  detail,  to  exprefs  more  fully  what 
ihall  circutncribe  the  powers  of  the  courts. 

The  25th  fedtion  goes  on  and  declares  that  trials 
fhall  be  by  jury  as  heretofore,  and  it  is  recommended 
to  the  legiikture  of  this  ftate  to  provide  by  law  againft 
every  corruption  of  partiality  in  the  choice,  return  or 
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appointment  of  juries.  This  cJaufe  is  calculated  to  im¬ 
prove  jury  trials,  but  certainly  it  was  never  meant  to 
weaken  that  right  which  is  exprefsly  flipulated  in  the 
ninth  fe&ion  of  the  bill  of  rights  :  it  is  not  neceflary  to 
give  it  this  conftruction,  and  without  an  abfolute  ne  » 
ceiiity  exifted,  the  conftruclion  would  be  improper.- — 
Now  I  hope  it  will  be  admitted  that  the  more  plain  an d 
rational  meaning  is  that  trial  by  jury  (hall  be  according 
to  the  rules  that  were  heretofore  ufed,  neverthelefs, 
with  an  improvment  of  them  by  the  legiflaturc  fo  far  as 
refpedts  the  choice,  return  and  appointment  of  them. 

I  might  advert  to  a  great  deal  more  of  what  was  ad¬ 
vanced  this  morning,  but  as  I  did  not  take  full  notes, 
and  indeed  of  many  things  no  notes  at  all,  I  (hall  pafs 
them  by.  But  I  would  obferve,  that  what  I  have  faid 
of  the  conflitution  is  juft  on  general  principles,  but 
when  I  have  to  apply  it  to  the  cafe  before  us,  I  feel  a 
confiderable  difficulty  in  knowing  how  to  do  it  with 
that  juft  ice  wtnch  we  ou^lit  to  do,  and  in  giving  the  ci¬ 
tizens  of  Pennjylvania  that  fecurity  which  we  oueffit  to 
give.  1  fay  I  feel  a  difficulty,  hecaufe  I  agree,  that  is, 
fo  far  as  I  am  able  ro  judge  of  the  cafe,  that  there  is  not 
Efficient  foundation  for  an  impeachment  of  the  judges 
of  the  fupreme  court.  I  agree  that  the  particular  fads 
with  which  they  are  charged  do  not  amount  to  caufe 
of  impeachment,  though  their  condud  was  however 
unconflitutional  &  an  improper  ftretch  of  power  ;  yet  I  * 
think  there  is  reafon  to  prefume  that  they  aded  this 
from  rnidaken  ideas,  and  under  the  undue  influence  of 
ancient  ufages,  and  who  can  tell  how  far  fuch  facination 
may  at  times  carry  the  wifeft  and  bed  of  men  ;  bur  it  is 
clear  that  on  this  occafion  they  went  beyond  what  they 
were  warranted  to  do  by  the  conflitution  of  their  coun"- 
*  try>  at  fame  time  that  the  fubjed  was  whol¬ 

ly  in  their  difcrciion,  and  they  were  induced  to  exer- 
cife  it — pei  haps  the  legiflature  itielf  mav  not  be  alrctre- 
ther  clear  in  participating  in  their  guilt,  inafmuclTas 
they  have  negleded  by  law  to  define  the  nature  and 
punifhment  of  thefe  offences  as  they  ought  to  haye 
done. 
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Though  a  printer  cannot  be  ignorant  that  men  of 
their  clafs  in  life  have  came  to  trouble  in  England,  for 
free  and  [picked  inveftigations  ot  the  conduct  °t  go¬ 
vernment  yet  they  alfo  know  that  the  jaws  were  not 
clear  on  this  head,  and  but  feldoni  executed— -and  the 
they  had  never  confuked  tins,  but  have  taken  up  the 
conftitution  and  read  the  35  feel,  that  the  printing 
prefs /ball  he  free  to  every  perfon  who  undertakes  to  ex¬ 
amine  the  proceedings  of  the  leglflature  or  any  part  of 
government  Every  printer  mult  be  fatisfifd  that  what¬ 
ever  might  be  the  law  or  conftitution  m  England,  that, 
in  Pennfj lvariia  every  citizen  has  a  right  to  examine 
the  proceedings  ot  any  part  of  government,  as  wed  the 
judicial  or  executive,  as  the  legitlative,  and  that  he  has 
by  the  1 2th  fedtion  of  the  bill  of  rights,  the  privilege  of 
publifhiog  his  tentiments,  fo  that  it  is  not  to  be  won¬ 
dered  at  that  the  judicial  department  fhould  have  been 
commented  on.  Now  that  the  legislature  ought  to 
have  explained  and  regulated  what  related  to  the  courts 
ofjuftice  who  ought  to  be  in  a  peculiar  manner  fecur- 
€d  from  violence,  is  not  to  be  doubted,  and  would  have 
been  confident  with  their  duty.  The  difference  be¬ 
tween  the  iituation  of  this  body  and  the  other  branch¬ 
es  of  government  arife  from  t  heir  nature,  and  not  from 
any  Ting  in  the  confutation  itfelf  :  to  that  unlels  fe 
cured  by  an  aft  of  the  legiilature,  the  courts  of  juftice 
would  be  equally  expofed  to  attack  and  ammadverfton, 
as  the  legiilature  is,  and  it  is  well  known  with  what 
freedom  their  proceedings  are  enquired  into,  befide  it  is 
well  known  that  obfervations  on  caufes  depending  be- 
fore' the  court,  have  frequently  been  made  in  the  newf- 
papers.  A  worthy  gentleman  of  great  abilities,  and 
who  did  himfelf  honor  by  the  correct  evidence  he  gave 
in  ;  anfwering  a  queftion,  he  faid  he  did  not  recoiled! 
any  circumftances  of  this  nature — but  this  ]  am  very 
well  fatished  arofe  from  the  want  of  time  to  recoiled!  ; 
becaufe  it  muft  be  remembered  by  every  gentleman  bow 
much  was  published  with  refpedt  to  the  Scotch  Pretby- 
terian  church,  fo  much  did  the  newfpapers  team  with 
arguments  on  this  fuhject  during  the  time  it  was  before 
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the  legislat  ure  and  iupre me  court  that  the  public  was  tir¬ 
ed  with  me  redundancy — -this  was  net  deemed  a  con¬ 
tempt,  though  it  certainly  entered  into  the  merits  of  tbs 
<  ante  a  no  was  avowedly  written  to  influence  the  minds 
oi  the  world,  or  the  subject  then  waiting  a  judicial  de¬ 
cision  -thus  it  appears  that  the  cafe  of  Col.  Ofwald  is 
lingular  no  further  than  it  relates  to  the  profecution  and 
pu  mm  merit  which  he  has  fufFered  ;  and  this  depends 
upon  the  diferetionary  powers  of  a  court  of  juftice.  Is 
I  ennfylvania  to  be  governed  by  the  diferetiori  of  her 
magi  [traits  or  is  hers  a  government  of  laws  ?  I  have 
always  undei  flood  it  to  he  fuch  and  therefore  a  law 
ought  to  have  defined  the  powers  of  the  courts  in  this 
particular  as  well  as  others. 

;vtr,  Findley  now  proceeded  to  exprefs  Ids  forrow  fur 
the  gentleman  who  had  related  feme  things  only  cal- 
curated  to  inoprefs  unfavourable  fentiments  on  the  minds 
of  the  audience  againft  Col.  Ofwald  ;  for  what  elfe  were 
tne  publications  again  ft  Brown  read  ?  So  liable  are  feme 
people  to  do  what  they  condemn  in  others. 

\v  lule  I  am  on  this  fubjedf  I  .(hall  juft  mention  the 
note  which  the  gentleman  read,  the  committee  will  re¬ 
coiled!  that  he  aid  not  relate  how  he  came  by  it;  but  if 
it  is  to  be  fuppoied  as  comming  from  Col.  CJwald's 
friends,  it  is  calculated  to  prejudice  his  caufe  ;  and  with¬ 
out  it  was  for  this  purpofe,  why  was  it  produced  ?  Iho’ 
1  admit  chat  it  is  a  crime  of  the  moft  daring  nature,  and 
ii  the  author  could  be  found  he  merits  fevere  punifh- 
rnent  :  but  however  ftrange  it  might  be, it  is  pofhble  that 
the  gentleman  who  read  it  might  have  wrote  it  alfo. 
Nor  can  I  believe  that  any  of  Col.  Ofwald9 s  friends  could 
be  weak  enough  to  do  an  adl  that  rnuft  have  a  direct 
tendency  to  injure  when  they  wifhed  to  ferve  hirh  ? 

He  now  concluded  by  repeating  his  former  opinion, 
that  there  was  not  fufficient  ground  for  impeachment, 
hut  yet,  it  was  dangerous  as  a  precedent  and  unconfti- 
mtional,  and  therefore  fomething  fhould  be  agreed  to, 
declaratory  of  this  opinion. 

Mr.  Lewis  told  the  committee  that  Mr.  D.  who  ftu- 
cued  law  with  him  lead  found  the  note  add  re  fled  to  him 
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lying  under  the  door  in  *he  morning  upon  opening  it, 
and  therefore  requeued  Mr.  D.  might  be  called  to  teftify 
the  fame  on  oath,  in  order  to  prevent  inftnuations  of 
the  nature  which  had  juft  been  made,  and  which  he 
fufpedfed  was  not  believed  by  the  member  who 
made  it. 

Mr.  Findley  faid  that  he  did  not  fufpedl  the  gentleman 
had  written  or  known  any  thing  about  it,  but  had  made 
the  obfervation  to  engage  him  to  relate  the  circumftance 
of  its  coming  into  his  po-ffeffion  :  he  had  heard  this,  and 
was  well  fatisfied  with  what  h.d  been  related  of  this 
circumftance,  and  required  no  other  evidence  than  the 
gentleman’s  own  declaration. 

A  motion  was  made  for  the  committee  to  rife  and 
report  progrefs,  but  it  was  rejected  and  the  committee 
continued  to  fit. 

When  Mr.  Fitzfmons  moved  the  committee  to  adopt 
a  refolution  to  the  following  purpofe  : 

Refolved,  that  on  a  full  examination  cf  the  charges 
exhibited  by  E.  Ofwald  againft  the  judges  of  the  fupreme 
court,  are  unfupported  by  the  teftimony  adduced,  and 
confequentiy  there  is  no  juft  caufe  of  impeaching  the 
a forefaid  judges. 

Mr.  Findley  made  fome  objection  to  that  part  of  the 
refolution  which  declares  the  charges  to  be  unfupportrd^ 
becaufe  he  thought  they  were  ;  but  yet  they  were  not 
fufticient  ground  of  impeachment,  being  an  error  only 
in  the  judges,  ariftng  from  miftaken  ideas  of  what  was 
the  law  and  conftitudon  in  Fennfylvania. 

Mr.  Fitzftmons  was  dftpofed  to  accommodate  the  re¬ 
port,  but  hoped  gentlemen  would  preferve  conftftencv 
in  doing  it  :  yet  certainly  the  charges  were  not  fup~. 
ported.  r 

The  honorable  the  fpeaker  obferved,  that  the  more 
ftmple  the  bufinefs  was  made  the  greater  probability 
there  would  be  of  unanimity  in  opinion,  which  on  the 
occafion  he  conceived  to  be  of  much  importance  :  with 
this  view  he  begged  permiftion  to  prefent  to  the  chair 
another  propofition,  which  he  conceived  would  ftmplify 
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thefubjedl  in  an  accurate  manner.  It  was  to  this  pur¬ 
port  : 

Refolved,  That  the  charges  exhibited  in  the  memo- 
rial  of  Eleazer  Ojwald ,  are  not  fufHcient  ground  for  the 
i m peach mt  nt  of  the  jufiices  of  the  fupreme  court. 

Mr.  Clytner  wifhed  to  divide  the  fubjedl  into  two 
diftin&  propofnions  :  firfi,  that  the  charges  are  not  Sup¬ 
ported  by  the  teftimony,  and  fecond,  that  there  is  not 
Sufficient  ground  for  the  impeachment  of  the  judges. 

The  hon.  chairman  was  about  putting  general  Mif- 
Jhny s  motion  when  Mr,  Fitzfimous  interruted  calling  on 
Mr.  Peters  not  fo  fad,  Mr.  chairman,  not  fo  fad,  before 
we  undertake  to  pafs  upon  thefe  refolutions  let  us 
confider  if  you  pleafe,  the  consequences  of  the  one 
now  offered.  It  is  probable,  fir,  that  you  may  pet  a 
majority  to  determine  in  favour  of  the  fird  proportion 
jud  dated  by  my  worthy  coilegue  (Mr.  Clymer)  when 
that  dated  by  Mr.  fpeaker  may  be  rejected  :  for  although 
it  feems  an  acknowledged  point  that  there  is  not  Suf¬ 
ficient  ground  of  impeachment  ;  yet  I  contend  it  is,  be- 
caufe  the  charges  are  not  fupported,and  not  becaufe  they 
are  inadequate,  if  fo  Supported  :  that  the  impeachment 
would  be  improper  :  therefore  there  appears  an  impro¬ 
priety  in  feparating  the  fubjedl  becaufe  one  point  may  be 
agreed  to  and  the  other  loft. 

General  Mifflin  called  upon  gentlemen  to  reflet  for 
a  moment  on  the  confequence  of  combining  the  two 
propositions,  which  were  not  of  fuch  a  relative  nature 
as  to  depend  upon  each  other.  His  general  propofition 
was  that  admitting  the  charges  were  fully  proved,  yet 
they  do  not  amount  to  caufe  of  impeachment,  and  this 
was  a  propofition  which  lbme  gentlemen  feemed  to  be 
defirous  of.  This  he  looked  upon  to  be  what  was  mod 
necefiary  to  decide,  and  as  for  the  other  it  might  be  of 
confequence  to  gratify  the  parties  to  have  it  determined 
one  way  or  the  other,  but  of  none  to  the  public  :  what¬ 
ever  may  be  gentlemen’s  views,  added  the  general,  let 
us  as  a  body,  for  God’s  fake,  fo  regulate  ourfelves  that 
our  conduct  may  judify  the  opinion  which  ought  to  be 
entertained  of  the  legillatnre  of  Pennsylvania*  The  ulti- 
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mate  point  cf  this  buhnefs  he  conceived  was  to  know 
and  determine  whether  the  charges  do  or  do  not  amount 
co  caule  of  impeachment :  the  other  part  of  the  fubjedf 
might  be  determined  fuhfequent  to  this,  and  it  was  more 
than  probable  he  ihould  join  with  gentlemen  in  voting 
for  it,  but  he  hoped  this  point  might  be  hril  decided 
upon, 

A 

Mr.  Rohinfon  could  not  agree  to  the  principle  of  the 
honorable  gentleman’s  motion,  becaufe  he  prefumed  that 
if  the  charges  were  fupponed,  they  would  be  fufficient 
ground  for  impeachment :  he  did  not  hefitate  to  de¬ 
clare  that  as  his  opinion.  To  deprive  a  citizen  of  his 
liberty  in  an  arbitrary,  illegal  and  opprellive  manner 
was  enough  to  form  the  ground  for  impeaching  any 
judge  on  earth,  and  the  only  reafpn  why  he  ihould  not 
agree  to  an  impeachment  in  the  prefent  cafe,  was  becaufe 
he  did  not  think:  the  charges  were  fupported  by  the  teiti- 
tnony  :  however  if  any  divifion  of  the  queftion  or  mode 
of  expreifion  could  be  odopted  fo  as  to  procure  a  great 
degree  of  unanimity,  he  ihould  acquiefce  ;  but  he  was 
decidedly  againil  adopting  the  refolution  offered  by  the 
general. 

Mr.  Fitzfimons  called  for  an  explanation  of  what  had 
fell  lrom  the  honorable  the  fpeaker  relative  to  the  ufe 
which  he  had  made  of  the  word  party . 

Mr.  Mifflin  faid  this  then  if  he  muif  fpeak.  That 
the  grand  queflion  was  whether  the  charges,  admit¬ 
ting  them  to  be  true,  were  iuihcient  of  themfelves 
to  rurmfh  caufe  for  impeachment ;  and  he  was  clear  to 
decide,  that  if  they  were  ail  fupported  they  would  not 
mount,  in  his  opinion,  t>  lufheient  ground  for  that  pur- 
pofe,  here  he  wilhed  to  diilinguiih  the  charges  from 
the  arguments  or  inferrences  drawn  by  Col.  Ofwald. 
Alter  this  he  fpoke  with  freedom,  and  declared  that 
combining  what  he  thought  ihould  be  the  fuhfequent 
refolution  with  the  major  proportion  could  an- 
fwer  no  general  good  purpofe,  becaufe  it  could  giv® 
no  fatisfadfion  to  a  man  of  a  candid  mind,  nor  did  it 
t*nd  to  eftakhfh  tne  general  principle.  He  laid  it  might 
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gratify  party,  and  fo  it  might  cither  one  party  or  the 
other  to  have  it  determined  whether  the  charges  were 
proved  or  not :  bu*  this  was  not  neccftary  at  leaft  until 
the  major  proportion  was  firft  decided  upon.  It  was 
well  known  to  the  houfe  and  to  the  world  with  which  fide 
or  the  houfe  he  decided  in  political  fentiments.  Though 
treated  with  politenefs  on  the  one  fide  and  fufpicion  on 
the  other,  he  (hould  never  fail  to  give  a  candid  and  de¬ 
cided  opinion  of  all  meafures  of  political  importance  : 
the  motion  that  he  had  made  was  of  this  nature,  while 
the  other  was  but  a  fubordinate  queftion,  and  only  of 
importance  perhaps  to  the  parties  imerefted.  He  hoped 
he  had  now  fpoken  out. 

Mr.  Fitzfimons  requeued  an  explanation  of  what  was 
meant  by  the  word  party  which  he  conceived  to  be  an 
improper  exprefiion.  General  Mifflin  declared  that  in 
what  he  had  faid  he  had  not  the  final: eft  allufion  to 
that  member,  for  whom  he  exprefied  a  great  regard. 

Mr.  Kennedy  approved  of  the  honorable  gentlem  m7s 
motion,  becaufe  he  looked  upon  it  to  be  the  proper  dif- 
tindion. 

A  few  words  more  were  added  by  Mr.  Fitzfimons  > 
when  Mr.  Findley  propofed  to  the  houfe  the  following 
refoiution,  which  he  had  juft  drawn  up  at  the  table  : 

Relolved,  that  the  charges  exhibited  by  Col.  E.  Os¬ 
wald  againft  the  juftices  of  the  fupreme  court,  and  the 
teftimony  given  in  fupport  of  them  are  not  a  fufficknt 
ground  of  impeachment.  This  refoiution  he  hoped 
would  have  a  tendency  to  conciliate  the  minds  of  the 
members. 

Thereupon  general  Mifflin  withdrew  his  motion. 

Mr.  Fitzfimons  was  not  folicitous  whether  all  the 
members  agreed  to  a  refoiution,  it  was  enough  for  him 
that  the  committee  agreed  to  a  proper  one  :  he  thought 
the  prefent  a  very  extraordinary  conteft,  and  was  fur- 
prized  that  any  gentleman  fhould  think  the  charges  ex¬ 
hibited  by  Col.  Ofwald  inefficient  ground  for  impeach¬ 
ing  the  judges*  even  if  they  had  been  fubftantiated  :  for 
his  own  part  if  the  charges  had  been  proved,  he  would 
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}lave  voted  for  an  impeachment,  but  as  they  had  not,  he 

fhould  perftft  in  his  firft  motion. 

Mr.  Findley  moved  the  poftponement  of  Mr.  Fttzft- 
mans’s  motion,  in  order  to  introduce  his  own,  winch 

being  agreed  t©  45  againft  20.  .  , 

Mr.  Findley  s  motion  came  before  the  committee,  and 
Mr.  Peters  observed  that  he  had  voted  for  pod  polling 
Mr!  Fitzftmonss  motion,  on  the  principle  of  accommo¬ 
dation,  and  becaufe  he  thought  that  of  Mr  .  ^  Findley  s 
was  to  the  fame  purpofe  but  differently  exprefted. 

Mr.  Robinfon  propofed  to  amend  Mr.  Findley  s  mo¬ 
tion,  becaufe  it  was  abfurd  to  fay  “  that  the  charges  and 
the  teftimony  are  not  fufficient”  he  would  have  it  read 
the  charges  as  fupported  by  the  tefhmony,  &c. 

Mr.  Findley  admitted  this  was  but  a  fmail  alteration, 
but  he  was  ag^inft  it  as  it  brought  the  committee  back, 
to  the  old  ground  again. 

Mr.  Rcbinfon  would  not  ftand  contending  now  but 
when  the  report  came  before  the  houfe,  he  fhould  then 
inf  ft  upon  knowing  if  the  legiflature  of  Pennfylvania 
were  prepared  to  declare  that  fuch  charges  as  have  been 
exhibited  are  no  ground  for  impeachment. 

A  queftion  was  now  taken  on  Mr.  Findley’s  refolu- 
tion  and  it  was  agreed  to  by  a  confiderable  majority. 

The  committee  then  lofe  and  reported  that  they  had 
come  to  that  refolution.  After  which  the  houfe  ad¬ 
journed. 

Wednesday  Gffobcr  ift,  1788.  A.  M. 

The  houfe  met  purfuant  to  adjournment. 

Mr.  Findley  feconded  by  Mr.  Clymer  made  a  motion 
relative  to  marking  out  a  road  connecting  the  head  waters 
of  the  Sufquehanna  and  Allegany  rivers,  which  was 
poftponed. 

The  bill  for  lowering  the  price  of  the  back  lands  was 
was  ordered  to  be  engrafted,  being  yeas  for  the  bill  33 
*  nays  26. 

The  bill  for  making  paper  money,  receivable  in  all 
kinds  of  public  taxes  was  read  a  fecond  time  and  poft¬ 
poned  :~as  was  the  vendue  bill.  And  then  the  houfe 
adjour  ned. 
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,  Thursday  Ob.  2,  1788.  A.  .. 

1  he  hcufe  met  purfuant  to  adjournment. 

,  ^nd  ^r-  Tlymcr  feconded  by  Mr.  Fitzfimons  movta 
toe  following,  “  Whereas  the  fevere  exaction  of  the 
near  y  fines  incurred  under  former  fyflems  of  militia  laws 
is  a  great  fource  of  vexation  and  opprejfton  to  the  poor 

ana  necejfuoue without  any  adequate  improvement  of  the 
finances  of  the  (late. 

Rwf^i*w,vl9  That  the  conftderation  cf  a  general exone- 
ratten  of  Me  fines  which  have  been  fo  incured  be  reccm- 
mended  to  the  fucceeding  houfe  ofaiTembly. 

.  ^ir*  McLene  moved  to  amend  the  motion  by  ftrikh- 
tngout  the  word  general  which  being  agreed  "tc  the 
motion  was  adopted.  T 

.  Jhe  committee  on  Rumfey,  Fitch  and  VoiVhts  pe¬ 
titions,  teiativc  to  their  fleam  and  other  engines,  made 
report. 

The  committee  of  ways  and  means  reported  as  f cl- 
ioos  .  and  whicn  report  was  adopted  by  the  houfe  : 

'I  he  committee  on  ways  and  means  having  had  re¬ 
ferred  to  them  the  requifitions  ci  Congrefs  for  the  pre- 
ient  }  ear**  sn  add  of  the  3  sth  June  refpedting  penhoneis, 
ana  a  refoiution  of  tnis  houfe  directing  them  to  re¬ 
port  the  bed  and  fpeedieft  inode  of  procuring  and  pay¬ 
ing  to  the  order  of  council  the  fum  of  nine  hundred  and 
fifty  pounas^  to.  difcharge  the  expence  which  mav  a  rife 

jn  effecting  a  purchafe  of  the  lands  on  Lake  Erie  from 
tne  Indians.” 

Report,  that  the  United  (fares  in  Congrefs  aftemmed 
b}  iOeir  requifitions  for  the  prefent  year,  require  from 
the  ft  cues  refpeUiveiy  the  payment  of  their  arrears  on 
the  exiiting  fpecie  rv  quifitions,  hefides  the  fum  of  one 
irnliion  fix  hundred  and  eighty -fix  thoufand  five  bun- 
tired  and  forty-one  dollars  and  twelve- ninetieths,  in 
.indents,  in  which  requisition  the  quota  of  Pennsylvania 
is  ftated  to  be  (in  indents)  two  hundred  and  thirty 
thoufand,  fix  hundred  and  ninety-eight  dollars  and 
eighteen  ninetieths, for  one  year’s  intereft  of  the  domes¬ 
tic  debt  of  the  United  States. 

Upon  this  the  committee  have  to  remark,  that  as 
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this  date  has  pa;d  a  conficlerablc  dim  beyond  her  quo¬ 
ta  of  the  fpecie  requidtions  to  the  end  of  the  yem  17865 
and  appears  to  be  a  creditor  of  the  United  States  for  a 
firm  beyond  her  quota  of  the  aggregate  debt,  it  would 


be  improper  to  make  any  further  fpecse  payments  on 
that  account. 

That  as  the  date  has  not  yet  aut  honied  the  pay¬ 
ment  of  indents  required  by  the  requiiitions  of  the  Jafl 
and  prefent  year,  it  is  proper  that  fo  much  of  the  fa  id. 
requiiitions,  as  refpedts  the  payment  of  this  date’s  quo¬ 
ta  of  indents,  ought  to  be  adopted,  and  a  Jaw  pafTed  for 
that  purpofe. 

The  acf  of  Congrefs  of  the  8th  June  1788,  among 
other  things,  directs,  that  no  “  perfon  (hall  be  entitled 
to  a  penfion,  as  an  invalid,  who  fhaii  not  before  the 
nth  day  of  December  next  make  application  therTci 
and  produce  the  requidte  certificates  and  evidence  to 
entitle  them  thereto.” 

The  committee  find,  that  the  fum  propofed  in  the 
refoluticn  of  this  houfe  to  be  paid  to  the  order  of  coun~ 
cil  being  for  a  purpofe  highly  benincial  to  the  date,!  m- 
mediate  meafures  fhouid  be  taken  to  authoriiethe  pay¬ 
ment  thereof. 

In  conformity  with  all  which  the  committee  offered 
the  following  refolutions  : 

Refohed ,  That  the  requifitions  of  the  United  States 
in  Congrefs  affembled,  for  the  years  1 787  and  1788,  fo 


f. 


ar  as  refpecls  the  payment  of  this  date’s  quota  of  in 


dents,  for  her  propotion  of  the  intered:  of  the  domeftic 
de8t,  be  fpecially  recommended  to  the  next  general 


aflembly. 


The  committee  find,  that  the  a£l  of  affembly  of  this 
date  authorifes  the  judges  of  the  fupreme  court  to  re¬ 
ceive  applications  for  penfions  till  the  10th  day  of 
March  next,  and  are  of  opinion  that  the  houfe  fhouid 
take  order  to  prevent  the  granting  any  pendens  fubfe- 
quent  to  the  period  preferibed  by  the  a  cl  of  Congrefs. 

Refolved ,  That  the  judges  of  the  fupreme  court  be 
furnilhed  with  a  copy  of  the  act  of  Congrefs  of  the  1  ith 
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eby.cf  June  Eft,  refpe&ing  penftoners,  2nd  that  it  be 
recommended  to  the  fucceeding  genera!  affembly. 

Rcjolved,  That  a  committe  be  appointed  to  bring  in 
a  bill  authoring  the  hate  treafurer  to  pay  to  the  order 
€i  the  iupreme  executive  council,  a  Turn  not  exceeding 
fnr  ihoufand  two  hundred  pounds^  out  of  the  duties  and 
iaapohs  arifing  on  goods,  wares  and  merchandize,  im¬ 
ported  into  this  (late  under  the  adds  of  20th  Septem¬ 
ber  17^5?  anc^  15th  March  1787,  for  defraying  the  ex- 
f  e?iCe  ot  purchafing  the  lands  on  Lake  Erie  from  the 
Indians. 

Ordered ,  That  Mr.  Peters,  Mr.  Evans  and  Mr.Find- 
.cy  oc  a  commute,  to  bring  in  a  bill  agreeable  to  the 
ihu  d  resolution  contained  in  the  foregoing  Report. 

^  he  remainder  of  the  day  was  fpent  in  reading  over 
bi II $,  which  were  pah  by  the  houfe  and  ate  inferted  at 
the  end  of  this  volume. 

Eodem  die.  P.  M, 

1  he  houfe  continued  reading  over  bills  until!  the  ad¬ 
journment. 

Friday  Qfiober  g,  A.  M. 

I  lie  noufe  met  and  the  fpeaker  laid  the  following 
memorial  before  them. 

X  o  the  honorable  the  reprefentatives  of  the  freemen  of  the 
Commonwealth  of  P  ennfylvania ,  in  general 

affembly  met. 

The  MEMORIAXAof  the  fubferibers,  juftices  cf  the 
peace  in  and  for  the  city  and  county  of  Philadelphia , 
Ref pedi fully  Jheweths 

THAT  your  memorialifts  have  obferved,  by  the  de¬ 
bates  of  ths  general  affembly  of  the  j^th  ultimo,  as 
publifhed  by  Thomas  Lloyd ,  that  certain  charges  are  ex¬ 
hibited  againft  the  magiftrates  by  William  Leivis ,  and 
George  Clymer ,  efquires,  members  of  your  honorable 
houle  : 

That  we  arc  charged,  generally,  by  thofe  members, 
as  being  mean,  rapacious  wretches,  pur  filing  every  in¬ 
famous  condufi  that  tan  be  deviled,  to  prey  upon  our 

neighbours  : 
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Alexander  Ft  del 
Robert  M*" Knight 
Jacob  Weaver 9 
WilUtn  Coats , 
Samuel  Wharton 
‘ Jonathan  Penrofe 


'hat  under  fuch  charges,  which  we  deem  ungener¬ 
ous  arid  unmerited,  we  feel  ourfeives  grevouily  wound** 
ed  in  our  reputations,  not  only  as  magidrates,  but  as 
men  and  citizens  : 

We  do,  each  for  himfelf,  deny  the  accufation;  and 
therefore,  if  any  megiflrate  has  been  guilty  of  fuch  un¬ 
worthy  conduit  as  thofe  members  have  reprefented,the 
laws  of  our  country  are  fufHcient*  and  to  thofe  laws  we 
are  ameanable. 

Your  memorialifts  are  confident  that  your  honorable 
houfe  will  not  be  impreOed  with  fmtimentsfo  unfavor¬ 
able  to  the  magiftracy,  by  fuch  general  and  unfup« 
ported  aflertions. 

Plunket  Fleejon , 

William  Rujhy 
Ifaac  Howell , 

Jcfeph  Wharton , 

William  Pollard , 

William  Craigs 

Philadelphia^  2d  October,  1788. 

Ordered  to  lie  on  the  table. 

A  letter  from  the  hon,  Robert  Morris  and  William 
Maclay  efq.  acknowledging  their  acceptance  of  their 
appointment  as  fenators  to  ferve  this  ftatc  in  the  Con- 
grefs  of  the  United  States,  was  read. 

The  Wyoming  bufinefs  was  fpecially  recommended 
to  the  early  and  ferious  confideration  of  the  fucceeding 
aflembly. 

The  houfe  took  up  for  a  fecond  reading  the  report  of 
the  committee  of  the  whole  on  Col.  Ofwald*  s  memorial, 

A  motion  was  then  made  by  Mr.  Clymer ,  feconded 
by  Mr.  Peters , 

To  poftpone  the  confideration  of  the  faid  report,  m 
order  to  introduce  the  following  refolution,  viz, 

Refolved ,  That  this  houfe  having  in  a  committee 
of  the  whole  gone  into  a  full  examination  of  the  charg¬ 
es  exhibited  by  Eleazer  Ofwald ,  of  arbitrary  and  op* 
preiFtve  proceedings  in  the  jufhces  of  the  fupreme  coart 
sgainfl  the  faid  EUazer  Ofwald ,  are  of  opinion  that  the 
eharges-are  unfupportcd  by  the  teflimony  adduced,  and 


■  fjj  j 

i-J  S 

m  3 


3S&  DEBATES  OF  THE  GENERAL  ASSEMBLY 

confequentiy  that  there  is  no  juft  caufe  for  imoeachin^ 
the  faid  juftices.” 

Which  was  carried  in  the  affirmative,  r 

^  It  was  then  moved  by  Mr.  Findley,  feconded  by  Mr. 
Kennedy, 

To  poftpone  the  confederation  of  the  refolution  mov¬ 
ed  by  Mr.  Clymer  and  Mr.  Peters,  in  order  to  fubfti- 
lute  the  following,  viz. 

C4  W  hereas  tne  conltitution  of  this  commonwealth 
:  hath  exprefsly  feeured  to  every  citizen  the  right  of  tri¬ 
al  by  jury  in  criminal  profecutions  j  therefore  ufages, 
however  ancient,  or  from  whatever  quarter  they  may 
have  been  introduced,  cannot  fuperfede  this  pofnive 
risffit.”  . 


44  Although  the  courts  cf  juftice,  for  their  own  de¬ 
fence  and  the  prote&ion  of  the  courfe  of  juftice,  mull 
neceftarily  poffefs  the  power  of  compelling  obedience  to 
their  authority,  as  well  as  peace,  order  and  decency  in 
their  prefence,  yet  this  is  no  more  than  that  right  of 
repelling  force  by  force,  neceftary  for  the  exiftence 
and  ulefulnefs  of  the  courts  of  juftice  which 
is  analogous  to  that  right  of  felf-defence  that 
every  man  naturally  enjoys  ;  yet,  neverthelefs,  fuch 
freedom  of  writing  or  fpeaking,  as  is  only  calculated  to 
difparage  the  perions  of  the  judges,  or  to  inftuence  the 
caufes  depending  before  the  courts,  and  not  read  or  ut¬ 
tered  in  the  prefence  of  the  faid  courts,  although  punifh- 
ablc  by  indictment,  ought  not  to  be  turned  into  con¬ 
tempts,  by  conftruction  or  implication,  at  the  diicretiort 
of  the  judges  :  therefore, 

“  Refolyed,  That  the  proceedings  of  the  fupreme 
court  againft  Col.  Eleazer  Ofwald ,  in  punifhing  him  by 
fine  and  imprifonment  at  their  diferetion  for  a  conftruc- 
tive  or  implied  contempt,  not  committed  in  the  prefence 
of  the  court,  nor  againft  any  officer  or  order  thereof, 
but  for  writing  and  publishing  improperly,  or  inde¬ 
cently,  refpeCling  a  caufe  depending  before  the  fupreme 
court,  and  refpeCting  fome  of  the  judges  of  faid  court, 
was  an  unconftitutional  exerciie  cf  judicial  power,  and 
fets  an  alarming  precedent,  of  the  moft  dangerous  con- 
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fequences  to  the  citizens  of  this  common  wealth. 

46  And  whereas,  though  theconftitution  of  this  com¬ 
monwealth  declares  the  printing  preftes  be  open  for  the 
examination  of  every  department  of  government,  yet 
the  legiflature  hath  hitherto  negl-e&ed  to  define  the 
nature  df  contempts,  or  direct  the  nature  or  ex.ent  of 
their  punifhment,  confequently  the  juft  ices  have  been 
kft  to  ad  under  the  influence  of  arbitrary  and  illegal 
ufages  :  therefore 

“  Refolded ,  That  it  be  fpecially  recommended  to  the 
enfuing  general  aflembly  to  define  the  natu  e  *nd  ex¬ 
tent  of  contempts,  and  dired  their  punl^hments.,, 

Mr.  Peters  exprefled  himfelf  againft  poftponing  for 
the  purpofe  juft  mentioned,  nor  did  he  »hirk  it  neceflary 
to  dwell  long  upon  urging  his  reafons  why,  becaufc  the 
committee  had  heard  rtiefubjed  difcuffed  in  a  more  able 
manner  than  he  could  pretend  to  :  however  he  would 
endeavour  to  ftate  in  a  few  words  his  own  fentiments  of 
the  authority  of  the  court  to  make  the  determination 
they  had  done  in  the  cafe  of  Col.  Cfwald . 

He  here  went  into  a  confideration  of  what  was  the 
law  in  England,  and  quoted  the  29th  chapter  of  magna 
ekarta  to  point  out  the  alternative  of  lawful  judgment  of 
his  peers ,  and  (hewed  it  to  be  the  law  of  the  land . 

He  would  not  go  into  a  n  edlefs  wafte  of  time  to  fhevr 
generally  that  the  law  of  the  land  confifts  of  the  lex  non 
fcrityta^  the  common  law,  and  the  lexfcripta^  or  ftatute 
law  ;  bnt  wifhed  to  enquire  whether  the  power  of  com¬ 
mitting  for  contempts :  is  not  vefted  in  the  judges 
of  England  b y  the  law  of  the  land ,  that  is  by  eftablifh- 
ed  cuftom  as  old  as  the  law  itfeift  This  point  can  only 
be  eftabliftied  by  the  authorit)  of  the  beft  expofitors, 
he  would  take  Blackftone’s  without  proceeding  further, 
who  in  4th  vol.  page  280  a  285  exprefsly  (hews,  that 
pumfhingby  attachment  has  been  immemorially  ufed  by 
the  fuperior  courts,  and  ennumerates  among  other  in- 
ftances  fpeaking  or  writing  contemptuoufiy  of  the  court  or 
judges  acting  in  their  judicial  capacity ,  by  printing  falfe 
accounts  (or  even  true  ones  without  proper  peroriffion) 
of  caufes  then  depending  in  judgment* 
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That  this  power  is  part  of  the  law  of  the  land  and 
therefore  confirmed  by  magna  cbarta.  The  method  of 
examining  the  delinquent  upon  oath  with  regard  to  th“ 
contempt  alledged,  altho’  it  be  for  his  exculpation  and 
therefore  favorable  to  him,  is  at  !e*ft  of  as  high  autho¬ 
rity  and  by  long  and  immemorial  ufage  is  become  the 
law  of  the  land. 

Therefore,  according  to  this  celebrated  commentator 

er  authorities,  which  might  be  pro- 
duced,  this  is  the  law  of  the  land  in  England  in  the  com- 
nlon  hr/  courts  j  anci  not  an  appendage  of  the  court  of 
farchamber,  which  was  eredted  fubfequent  to  magna  chat  - 
tarn  the  reign  of  Henry  7th,  and  expired  17.  Charles  ill 

He  now  proceeded  to  Ihew  what  is  the  law  in  Penn¬ 
sylvania,  and  fated  that  by  the  nth  fedf  ion  of  our  bill 
of  rights,  that  in  controverlies  refpefiing  property,  and 
fults  between  man  and  man ,  the  parties  have  a  right  to 
trial  by  jury,  which  ought  to  be  held  facred  as  it  alfo 
fhould  in  criminal  cafes  where  it  is  applicable  :  but  is  this 
a  controverfy  refpedting  property,  or  a  fuit  between  man 
and  man  l  no,  not  as  to  the  cafe  of  the  contempt ;  but 
it  is,  as  to  the  other  publications  for  which  a  fuit  was 
inftituted  by  Brown  againft  Ofwald,  and  there  this  fec- 
tion  of  the  confatution  will  apply  and  trial  by  jury  will 
be  had.  1 

He  Hated  that  the  12th  fedtion  of  the  fame  bill  of 
rights  faid,  every  psrfon  has  a  right  to  freedom  of  fpeech 
&  writing  &  publifliing  his  fentiments.God  forbid, added 
he,  this  right  lliould  be  violated, ifexercifed  according  to 
the  law  of  the  land  :  but  this  law  of  the  land  forbids  all 
publications  refledting  on  courts,  or  Hating  proceedings 
in  them,  pending  the  fuit.  The  printing  prefas  are 
therefore  free  under  the  controul  of  the  law,  but  not  the 
will  of  writers. 

Our  conftitution  24th  fedion  declares  that  the  fu- 
preme  courts  and  courts  of  common  pleas,  (hall,  befide 
the  powers  ufually  exercifed  by  fuch  courts,  have  certain 
others  :  and  by  a  fubfequent  ad  of  affembly  the  legilla- 
ture,  declare,  that  the  fupreme  court  (half  have  all  the 
powers  exercifed  by  the  courts  of  king's  bench  and  com- 
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mon  pleas.  Among  thefe  powers  Blackjlone  (hews  us* 
is  the  power  of  punifhing  contempts  by  attachments. 
The  25th  fedion  of  the  conhitution  declares,  that  trials 
by  jury  '(hall  be  as  heretofore,  and  he  thought  the  worthy 
member  from  the  city  (Mr.  Lewis )  had  on  a  former  oc- 
cafion  clearly  {hewn  that  no  trial  by  jury  could  hereto¬ 
fore  be  had  for  this  offence. 

It  is  for  the  infult  offered  to  the  law,  and  not  to  the 
judges  intheir  private  characters  ;  thus  the  punifhments 
for  contempts  are  allowed  of. 

He  now  proceeded  to  make  application  of  the  tefti- 
mony,  and  proved  from  Mr.  Bards  evidence,  that  the 
eaufe  was  in  court ;  and  that  the  publication  for  which 
Col.  Of aid  had  been  imprifoned,  both  touched  on  the 
ttieHts'of  the  eaufe  then  depending  in  judgment,  and 
was  writing  contemptuoufSy  of  the  judges  in  their  ju¬ 
dicial  capacity  :  if  this  was  a  true  hate  of  the  cafe,  the 
judges  were  only  in  the  execution  of  the  exifting  laws; 
and  hence  he  concluded  there  was  no  eaufe  of  im¬ 
peachment. 

He  faid  a  few  words  more  on  a  popular  miftake  which 
had  gone  abroad  ;  but  which  never  fhould  influence  his 
judgment.  It  had  been  both  infinuated  and  expreffed 
that  the  judges  were  parties;  but  he  was  clear  in  de¬ 
claring  that  on  fuch  occafions  they  are  not  as  parties, but 
to  be  confidered  as  the  guardians  and  vindicators  of  the 
law.  Do  the  fines  which  they  impofe  go  to  themfelves  ? 
No, they  go  to  the  commonwealth  :  then  how  are  they 
interefted  ?  If  they  opprefs  by  adjudging  too  large  a  fine, 
or  toofevere  a  confinement,cannot  the  executive  council 
pardon  both  ?  They  can  ;  therefore  the  judges  can  have 
no  intereft  in  pronouncing  an  improper  ferftence.  By 
the  confiitution  periodical  eledions  are  held  for  tHe 
judges  of  the  fupreme  court,  and  they  may  be  difeon- 
tinued.  If  they  ad  on  any  occafion  tyrannically  or  op- 
preflively  before  fuch  period  arrives,  they  may  he  im¬ 
peached,  from  which  confideration  he  was  in¬ 
duced  to  believe  that  every  guard  is  placed  over  the 
conduct  of  the  judges, neceffary  to  fee u re  the  true  liberty 
of  the  citizen. 
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If  the  judges  are  defamed  perfonally  they  have  a  right 
to  a  perform!  aaion,&  here  a  trial  by  jury  will  take  place 
as  in  cafes  of  other  citizens,  and  become  the  right  of 
the  defendant,  a  wella^  theirs  :  but  this  is  a  proceeding 
ior  perfonal  damages,  and  is  very  clearly  con  trad  if- 
tinguifhed  by  the  law,  from  the  cafe  of  defainitory  words 

or  writings  punifhable  by  the.  court  in  their  official 
capacity. 

Mr.  Findley  repeated  the  arguments  by  which  his 
motion  was  prefaced,  contending  that  if  the  courts 
were  left  at  liberty  to  conftrue  what  they  pleafed  into 
contempts  again!!  themfelves,  that  they  poffeffed  Jcgif- 
lative  power  :  for  by  the  confiitmion  it  was  declared 
to  be  in  the  power  of  the  legiflature  to  conftitute 
crimes.  If  they  exercifed  it  on  this  occafion,  he  afked 
by  what  legiflature  a&  was  it  done  ?  where  is  the  law 
to  be  found  which  deferibes  the  contempt  and  awards 
the  punifhment  infuch  a  fumm  ry  manner?  It  is  not  the 
law  of  Pennfyl vania ;  it  is  not  the  law  of  nature,  for  altho’ 
the  principles  of  felf  defence  warrants  inflant  punifhment 
forfuchdirea  contempts  that  tend  to  ftifiurb  or  anni¬ 
hilate  the  courts  of  juftice,  yet  this  was  not  among 
them  :  the  court  could  have  proceeded  without  diflur- 
bance  or  moleftation  until  the  caufe  W2$  determined  by 
indiament.  I  his  might  alfo  be  called  popular  argu¬ 
ment,  but  it  was  neither  the  cafe  of  GjwaJd  or  the 
judges  that  he  felt  fo  much  anxiety  about,  it  was  the 
cftabJifhment  of  a  precedent  deftru&ive  of  the  peoples 
greatefl  privilege ;  and  if  the  legiflature  did  not  do  fome- 
thing  to  prevent  its  eftaMifliment,  he  wifhed  Col.  Of 
wald  had  made  no  application  for  redrefs  ;  becaufe  if 
the  houie  decided  that  the  condua  of  the  judges  was 
right,  it  was  like  telling  them  to  go  on  and  punifh  for 
contempts,  whenever  whatever  and  whoever  they 
pleafed.  He  repeated  again  notwithstanding  what 
had  been  faid, that  thejudges  were  the  perfons  offended, 
and  were  to  fay  it  the  accufid  was  guilty  and  to  crown 
the  whole  were  to  order  what  punifhment  they  pleafed, 
either  to  imprifon  a  man  for  life  or  fine  him  to  the 
amount  of  all  he  is  worth* 
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34 1 


He  thought  the  houfe  fufliciently  informed  to  he 
able  to  determine  the. degree  of  neceffity  which  ex~ 
ilhed  for  them  to  adopt  the  two  resolutions  he  had  juft 
proceeding  by  attachment  regulated  :  he  here  went  in* 
fubmitted  to  them,  and  pointed  out  the  extreme  dangers 
arifmg  from  an  indulgence  in  habits  that  were  detrac¬ 
tive  of  the  order  fcf  focicty  and  the  peace  of  families* 
which  he  faid  was  the  cafe  wit  h  that  of  empowering  the 
juft  ices  tocoAftrue  any  thing  into  contempts  and  then 
punilh  what  they  had  fo  conftrued  into  an  offence* 
without  the  intervention  of  ajury.or  without  confronting 
a  man  with  his  accufers. 

Mr.  Peters  replied  he  did  not  take  up  the  time  of  the 
houfe  with  a  view  to  difplay  his  fmall  fhare  of  learning 
on  the  fubjeef,  but  to  difeharge  his  duty  ,  and  being 
entirely  free  from  any  concern  in  the  matt  r,  he  thought: 
fomething  might  be  expected  from  him.  The  judges 
and  Col.  OJivald  were  alike  to  him  when  he  flood  upon 
this  floor,  and  if  he  felt  interefted  at  all  it  was  in  favour 
of  that  fupport  which  the  ;aws  of  the  land  fhould  always 
meet  with  in  this  houfe,  when  it  became  their  duty  to 
consider  the  fuhject. 
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pafled  over  the  attempt  made  in  it  to  fcreen  judge  Bry¬ 
an  from  h;s  part  of  -he  pfefent  bufinefs,  and  the  folemh 
lieanng  which  is  faid  to  have  been  had  before  him  h- 
went  on  compairing  the  memorial  with  the  evidence'’ 
from  which  he  concluded  that  the  charges  were  not  fun’ 
ported,  and  therefore  the  refolutlon  of  Mr.  tlymer  was 
wed  founded,  whdft.  that  of  Mr.  Findley’s  he  condemn¬ 
ed  :  for  What  member  of  the  houfe  would  pretend  to  vote 
ioi  the  refolution  which  recommends  it  to  the  next  houfe 
to  make  laws  to  define  the  nature  and  extent  of  con¬ 
tempts  ?.  did  not  they  know  that  the  judges  exercifcd 
tneir  powers  under  the  conftitution  ?  and  who  would 
oare  by  law  to  reftria  or  abridge  thofe  rights  which  the 
conftitution  gives  ?  to  pafs  a  law  defining  the  authority 
or  thejudges  weuld  be  trenching  in  upon  their  depart¬ 
ments  ;  with  them  lies  the  interpretation  of  laws,  but 
with  the  legiflature  the  formation  of  them.  Yet  all 
this  goes  upon  a  prefumption  that  the  judges  are  mif- 
ra.cer.,  and  left  to  acf  under  the  influence  of  arbitrary 
and  illegal  ufuages.  This  modeftly  fuppofes  the  legis¬ 
lature,  or  the  members  of  the  n-xt  houfe  of  aflembly  to 

underftand  and  be  better  able  to  interpret  the  laws  than 
the  judges  are. 


He  confeifea  he  had  liftened  to  the  gentleman  with 
aftonifhment,  and  believed  inftead  of  fitting  here  to  de¬ 
cide  upon  impeachments  they  would  become  obje&s  of 
impeachment  themfelves,  if  they  adopted  the  gentle¬ 
mans  motion.  He  felt  a  great  inclination  to  fellow  this 
gentleman  in  fome  of  his  arguments  ufed  on  a  former 
day,  but  he  did  not  like  to  take  up  the  time  of  the  houfe, 
however  he  would  juft  mention  one  expreftion,  name¬ 
ly,  that  the  knowledge  of  the  rules  of  grammar  &  the 
rules  of  common  fen fe  were  lufficient  to  enable  any 
man  to  underftand  the  conftitution.”  Now  lie  flatter¬ 
ed  himfelf  he  had  fome  knowledge  of  this  kind,  and 
yet  he  was  nor  enabled  to  underftand  it ;  could  the  rules 
of  grammar  or  common  fenfe  tell  us  what  is  the  Jaw  of 
she  land,  the  ftatute  and  common  law  ?  Jaw  founded 
upon,  and  embracing  an  afletnblage  of  cultoms  and  u- 
fuages  from  the  earlieft  ages — and  without  a  knowledge 
of  this  law  how  are  contempts  to  be  defined,  and  the 
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to  a  difplay  of  arguments  (hewing  that  thofe  contempts 
which  the  gentleman  ftiled  comlru£hveconternpts(amrn~ 
propername')  were  as  much  deftrudliveof  the  pure  admi¬ 
nistration  of  judice  as  contempts  committed  in  their  pre¬ 
fence,  and  that  if  the  gentleman’s  idea  was  adopted, they 
would  be  more  fatal  to  it  than  any  other  thing  wKatfo- 
ever.  Admitting  one  cafe  might  be  punilhed  .with¬ 
out  trial  by  jury, and  the  other  not — was  an  abfurdity  he 
hardly  expected  from  that  quarter. 

He  recapitulated  what  he  had  faid  before  with  re- 
fpedt  to  the  legiilatures  defining  the  powers  of  the  judg¬ 
es,  and  declared  that  they  ought  to  be  told  by  thofe 
gentlemen;  you  have  no  right  to  explain  to  me  my  oath 
or  my  duty,  I  have  fworn  to  do  no  adt  prejudicial  to 
the  conditution,  as  eflablifhed  by  the  convention,  and 
of  it  alone,  it  is  that  I  hold  the  exercife  of  the  judicial 
power,  and  am  only  punifhable  for  abufing  them. 

Mr.  Finley  thought  clearly  that  the  houfe  had  the 
power  to  define  the  nature  and  punifhment  of  crimes  ; 
and  that  they  confequently  might  agree  to  the  refoluti- 
ons  without  infringing  the  conditution  :  the  legiflature 
had  ledened  the  punifhment  on  capital  crimes*  and 
and  could  it  be  contended  that  they  could  not  lefTen 
the  punifhment  for  a  contempt  of  court,  or  fix  what  it 
ought  to  be  according  to  the  nature  and  extent  of  the 
crime.  Is  it  contended  that  the judices,  without  con- 
troul  or  redraint,can  puniih  in  what  manner  they  pleafe  ? 
furely  no  :  and  yet  if  the  legiilature  have  no  power  to 
reflrid  the  judges  by  law,  as  the  gentleman  from  the 
city  contend?,  we  cannot  allure  to  our  fellow  citizen 
either  their  liberties  or  property  ! 

As  for  prefuming  that  the  judges  might  be  miftaken, 
he  fhould  anfwer  that  no  man  is  infallible,  and  it  may 
be  remembered  that  in  the  cafe  of  (hip  money,  the  de¬ 
termination  of  the  judges  was  fet  afide  as  illegal,  with¬ 
out  being  impeached  by  the  parliament.  A  like  con- 
du£t  he  judged  now  would  be  jud  and  expedient,  juft 
becaufe  it  was  the  duty  of  the  legiOature  to  redrefs  the 
greivances  of  individuals,  and  expedients  it  would  qui¬ 
et  the  public  mind,  and  fecure  the  people  from  the  ex- 
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crcife  ol  a  power  dedrudhve  of  republican  principled, 
A  few  words  more  were  added  by  Mr.  Fin  ey  and 
Mr.  Lewis,  when  Mr.  Lolar  obferved  to  the  houfe  that 
he  Should  vote  againft  poftponing  Mr.  Clymer’s  moti¬ 
on  to  introduce  Mr.  Pindley’s,  becaufe  he  did  not  ap- 
prove  of  ah  its  parts.  But  yet  he  was  alfo  diffatfsfied 
with  Mr.  Clymer  and  wjfhed  to  lee  if  the  houf# 
would  have  recourfe  to  the  ground  they  were  on  a  few 
evenings  ago. 

Mr.  Robinfon  made  a  few  remarks  on  the  inccniif- 
tency  of  Mr.Find  lev’s  motion-r-he  mentioned  how  ftre- 
nuous  an  advocate  the  gentleman  from  Weifmoreland 
had  become  on  this  occafion  for  trial  by  jury  :  but  th? 
houfe,  no  doubt,  recollected  his  conduct  in  the  cafe  of 
the  Doans,  who  were  condemned  and  executed  with¬ 
out  fuch  a  trial:  he  infills  alfo  in  the  preamble  to  his  mo- 
tion  that  the  eonftitution  exprefsly  fecures  trial  by  jury  in 
criminal  profecutions ;  and  yet  he  admits  this  court 
to  punifh  without  it  when  contempts  are  committed  to 
their  face. 

The  quefticn,  will  the  houfe  3gree  to  pohpone  Mr, 
Clymer’s  motion  in  order  to  receive  Mr.  Finley’s  was 
put,  on  which  the  yeas  and  nays  being  called,  were 
yeas  22  j  nays  35 — fo  it  was  determined  in  the  ne¬ 
gative.  Y  „ 

The  refolution  propofed  by  Mr.  Clymer  recurring* 
the  yeas  and  nays  were  called  on  its  adoption,  and  were 
yeas  34 — nays  23. 

So  it  was  carried  in  the  affirmative. 

And  the  houfe  then  adjourned, 

Eodem  die. 

The  houfe  met,  and  after  reading  over  a  number  of 
hills  adjourned. 

^  Saturday,  Qftoker  4,  jyF8.  7 

I  he  houfe  met,  per  fa  ant  to  adjournment. 

A  motion  was  made  by  Mr.  M’Lene  feconded  by 
Mr.  M’Donald  to  recommend  fpecially  to  the  next  af- 
fembly  the  proceedings  and  amendments  propofed  by 
the  conventions  of  Mafiachufetts,  New' -York,  Virginia^ 
and  North-Carolina, 
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Mr.  Clymer  faid,  on  this  occafion  he  could  have  no 
poflible  obje£lion  to  the  motion  made  by  the  gentleman 
from  Franklin,  as  far  as  relates  to  fome  of  the  com¬ 
munications  and  letters  which  he  propofes  to  compli¬ 
ment  by  a  recommendation  to  the  next  houfe;  but  was 
affraid  it  would  afford  a  flrongprefumption  ofouranti- 
federalifm  if  we  admit  among  them  that  from  the  New- 
York  convention  :  for  having  juft  completed  a  fyftem  of 
federal  government,  which  gives  a  reafonable  hope  of 
peace  and  fecurity  inlfead  of  our  prefent  anarchy  and 
difeord,  we  are  invited  by  this  communication  to  affiff: 
them  in  demolifhing  it  :  for  are  we  not  afked  to  join 
them  in  calling  another  general  convention  to  revile  the 
new  conffitution  upon  principles  utterly  deftru&ive  of 
it  ?  I  will  feledt  one  of  thefe  amendments  to  be  offered 
to  the  confideraticn  of  this  convention  in  proof:  it  is 
that  change  in  the  fyftem  which  is  to  give  the  (fate  legis¬ 
latures  a  power  of  recalling  the  fenators  at  pleafure  ; 
this  would  be  to  deftroy  the  independency  of  that  branch 
of  the  government  altogether,  and  with  it  that  of  the 
government  itfelf.  A  modeft  invitation  truly  !  but  luch 
as  I  truft  we  fhall  not  be  mad  enough  to  accept. 

xn  putting  feparate  c]ueflons  upon  the  feveral  papers  I 
hope  we  fhall  make  the  proper  djftin&ions  between 
them,  and  not  compliment  the  late  convention  of  the 
ltate  of  New- York  at  fo  great  an  expence. 

Mr.  M  Lene  did  not  mow  how  far  the  amendments 
might  be  pioper  or  improper,  but  he  thought  it  right 
to  take  fome  fuch  notice  on  luch  .communications  from 
-  ter  fates  :  moreover  the  propofition  of  a  new  con- 
vention  by  New- York  might  be  worthy  ofconfideration, 
but  whether  it  was  recommended  or  not,  the  next  houfe 
could  mature  the  idea  if  they  thought  proper  :  how- 
ever  he  had  nothing  more  in  view  by  this  motion  than 
to  ihew  a  decent  refpea  and  due  regard  to  the  dates 
that  had  correfponded  with  this  on  fo  important  a 


Ml .  r  mdley joined  in  the  propriety  of  recommendin 
the  communications  to  the  next  houfe  upon  the  princ 
pies  of  decency  and  good  order,  as  the  prefent  hou 
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Kacl  not  time  to  conftder  them  ;  nor  did  he  perceive 
what  harm  could  refult  from  it.  Certainly  it  would  not 
flop  the  proceedings  of  the  new  congrefs,  or  embairafs 
them.  If  gentlemen  faw  it  in  this  point  of  view  they 
Would  vote  with  him,  if  not  they  would  vote  againft  it. 

Mr.  Peters  declared  himfelf  to  be  ever  the  friend  of  de¬ 
cency  &  good  order,  but  wherethey  would  be  productive 
of  mifchievous  effects, he  thought  it  well  not  to  ufe  them 
with  too  much  familiarity  :  though  on  this  occaficn  he 
did  not  beheve  either  decency  or  good  order  were  much 
concerned  in  the  adoption  of  the  motion,  which  he  did 
not  look  upon  to  be  the  child  of  the  pureft  innocence, 
i  he  houfe  would  recoiled  that  thefe  papers  were  en¬ 
tered  on  their  minutes,  this  he  apprehended  was  alt 
that  decency  and  good  order  required.  He  had  no  de- 
firc  of  confidering  amendments  to  the  new  conftiturion 
in  this  way,  and  he  would  own  alfo,  that  he  did  not 
know  that  any  alteration  which  he  had  feen  would 
tend  to  make  that  work  more  perfcCl :  yet  as  there  are 
amendments  propofed  by  the  (fate  of  New- York  that 
would  go  to  ihe  diftruciion  of  the  government,  lam 
determined  (added  he)  that  no  a£i  of  mine  (hall  ever 
ftamp  a  value  upon  any  fuch. 

Mr.  Fitzfimons  juft  obferved  that  the  paper  alluded 
to,  which  requefted  a  correfpondence  to  procure  amende 
menfs,  w’as  not  an  ebjeCf  to  lpend  much  time  about. 
Who  are  our  legillature  to  correfpond  with  ?  Not 
with  that  of  New-York,  it  is  no  requeft  of  theirs  : 
Wirh  who  then?  the  convention  ?  No.  that  body  no 
longer  exifts,  and  any  further  adl  of  thofe  men,  under 
their  former  appointment  pannot  be  binding. 

1  he  queftion  cn  recommending  governor  Clinton’s 
better  was  put  and  loft  :  there  being  only  94  for  it  and 
38  againft  if.  • 

Dunn*  this  fejjion  thirty  laws  were  pajfed,  viz. 

1.  1  he  Donation  law. 

2.  To  incorporate  the  Roman  Caiholicsof  Sr.  Mary’s 

church  in  this  city. 

3.  To  compenfate  CoJ.  F.  Mentges. 

4*  1  0  reheve  the  inhabitants  of  Wayne  and  Derry 

town  (hips,  Cumberland  county,  &c. 


Or* 
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.  To  alter  and  amend  the  import  laws  with  iefpe£t  to 
drawbacks. 

6.  To  fufpend  the  fale  of  unfeated  lands  for  non  pay¬ 

ment  of  taxes. 

7.  To  incorporate  the  Prefbyterian  congregation  of 

Tliddle  O&orara. 

B.  A  fuppliment  to  the  aci  dividing  Waftiington  coun¬ 
ty  int  o  election  dirtridfs. 

9.  To  eredl  the  new  county  of  Allegany. 

10.  To  alter  the  election  dirtricfs  of  Northumberland, 
ir.  Do.  of  Franklin  and  Dauphin. 

1 2.  To  grant  certain  buildings,  &c.  to  the  college  at 
Carlifle. 

jg.  To  .incorporate  St.  James’s  church  in  Montgomery. 

14.  To  enable  council  to  defray  the  expences  of  an 

Indian  treaty,  for  perchafing  lands  on  lake  Erie. 

15.  To  ertablifh  a  board  of  wardens  for  this  port 

16.  For  holding  an  election  for  federal  representatives. 

17.  To  aid  the  Delaware  ftate  in  the  fettlement  of  the 

Wilmington  lottery  accounts. 

1 8.  To  appoint  commiffioners  to  fettle  the  accounts  of 

the  Skippak lottery. 

ig.  To  reduce  the  price  of  unappropriated  lands. 

20.  Granting  a  bounty  to  John  Hague,  for  introduc¬ 

ing  the  machine  for  carding  cotton, 

21.  To  exonerate  the  frontiers  of  Wafhington  county 

from  certain  taxes. 

22.  To  pay  Gunning  Bedford  and  others  the  balance  of 

their  accounts,  for  erecting  the  triumphal  arch, 
in  1784. 

24  To  inforce  the  due  cohesion  of  taxes.  [beries, 

24.  For  making  good  Ioffes  of  public  monies  by  rob- 

25.  For  the  better  regulating  kc.  of  the  dirtricl  of 

Southwark, 

26.  To  rele’ive  Sarah  Caldwell. 

27.  To  incorporate  the  German  Roman  Catholics  of 

^  the  church  of  the  Holy  Trinity  in  Philadelphia, 
^B.  I  o  reward  the  perfons  who  apprehended  George 
Sinclair. 

29.  To  grant  capt.  Wm.  Rofs  500  dollars,  for  his  fer~ 
vices  in  quelling  the  late  difturbances  at  Wyoming, 


348  DEBATES  OF  THE  GENERAL  ASSEMlBt 

49  ,  ,  -  v  i  •  >4. 

30.  To  regulate  the  fifheries  in  Caniftoga  river. 

After  which  the  houfe  refolved,  unanimoufly,  that 
their  thanks  be  prefented  to  the  Speaker  for  his  ardu¬ 
ous  able  and  impartial  attention  to  the  duties  of  his 
ffation . 

The  houfe  then  arofe  fine  die . 
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